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THE PERSONAL FRIENDS AND PROFESSIONAL BRETHREN OF 

THE LATE 

JAMES L. HIGH 
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" HIS LIFE, THOUGH QUIET AND IN A MEASURE UNEVENTFUL, WAS, 
NEVERTHELESS, UNUSUALLY FULL AND WELL BALANCED. ALTHOUGH 
STRICKEN DOWN IN THE FULL VIGOR OF HIS POWERS, MR. HIGH HAD 
ACCOMPLISHED MUCH MORE THAN THE ORDINARY LIFE-WORK. AS A 
LEGAL AUTHOR HE MUST ALWAYS STAND IN THE FRONT RANK. HIS 
REPUTATION IN THIS FIELD IS MORE THAN NATIONAL. HIS PUBLISHED 
WRITINGS SHOW IN EVERY INSTANCE A THOROUGH AND COMPREHENSIVE 
KNOWLEDGE OF THE SUBJECT TREATED, AND THAT HE WAS MASTER OF 
DIRECT, CLEAR AND FORCEFUL EXPRESSION. AS A LAWYER HE WAS 
IDENTIFIED WITH MANY CASES OF NATIONAL IMPORTANCE. HE WAS 
PARTICULARLY PROMINENT IN EQUITY LITIGATION AND IN THE COURTS 
OF LAST RESORT. HIS DIGNIFIED AND GENTLEMANLY BEARING, HIS 
THOROUGH MASTERY OF THE QUESTIONS INVOLVED, AND HIS POWER 
IN LOGIC AND DIRECT STATEMENT ALWAYS COMMANDED THE UNDI- 
VIDED ATTENTION OF THE COURT. AS A TEACHER HE WAS ALL THAT 
COULD BE DESIRED — LEARNED, CLEAR, SIMPLE, SYMPATHETIC, CON- 
SIDERATE, PATIENT. THOSE WHO LISTENED TO HIS INSTRUCTION 
FOLLOWED HIM WITH DELIGHT AND ADMIRATION. HE IMPRESSED 
HIMSELF UPON STUDENTS IN NO ORDINARY WAY. AS A MAN HE POS- 
SESSED THOSE QUALITIES OF MIND AND HEART THAT ATTRACT AND 
MAKE LASTING FRIENDSHIPS. IN HIS DEATH THE PROFESSION HAS 
LOST A DISTINGUISHED MEMBER, THE WORLD A NOBLE MAN, THE 
UNIVERSITY A VALUED INSTRUCTOR." 
Prmm Mntsriml Ado^ttdbyHu StnmU 0/ HU Uniw^rniy 0fMiekigmn, OeUbtr to, liqS, 
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PREFATORY NOTE 

The late James L. High is widely known through his 
contributions to the literature of his profession. His ' ' Injunc- 
tions, " * * Receivers, ' * and * * Extraordinary Legal Remedies' * 
are standard authorities wherever the common law prevails. 
These great works were the achievement of their author's 
early manhood. They prepared the way for a rare profes- 
sional career; they constitute the basis for an enduring pro- 
fessional fame. Yet those whose privilege it was to enjoy 
the friendship of James L. High know that he was greater 
than his books; that they only in part express what he was 
and what he achieved. 

It is the purpose of this volume to preserve some selec- 
tions from Mr. High's addresses and papers. These selec- 
tions have been made to illustrate the various interests of 
the author's life. They show something of Mr. High's 
devotion to his chosen profession; they exhibit his vital 
touch with the large and permanent interests of life; they 
illustrate his singleness and sincerity of purpose; they 
testify of the high ideals of a modern lawyer, of the quali- 
ties of a gentleman of the new school. 

The memorial sketch of the author's life, published 
herewith, was prepared for the Chicago Literary Club, of 
which he was long an honored member. It was written 
with no thought of its present use. The writer expresses 
the hope that it may help to keep green the memory of a 
rare personality. 

Chicago, September, 1901. E. B. S. 
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JAMES LAMBERT HIGH 

James L. High on one occasion, in addressing the 
Supreme Court of Illinois in commemoration of the life 
and services of a professional brother, used these, words: 
" It is one of the peculiarities of our calling that when our 
work is ended we are so soon forgotten. Bearing our full 
share of the burden and heat of the day; shaping perhaps 
more than any other of the learned professions the warp 
and woof of the fabric of social and public life, when our 
allotted task is done we drop from the ranks and are 
speedily forgotten by the society and the commonwealth 
which we have served. The world accepts our work, but 
all to soon forgets the worker." These words, however 
true of the mere lawyer of eminence in his profession, can- 
not prove so of their author. 

Mr. High was a great lawyer. His purely professional 
career will long remain a cherished tradition of the Chicago 
bar. But he was more than a great lawyer. He possessed 
qualities and rendered services which won for him a more 
enduring fame than that of any mere practitioner at the 
bar. Indeed, his was so choice a spirit that, to apply to 
him words which he spoke of another, "the memory of the 
man will survive when the story of his professional career 
shall be dimmed with that oblivion which all to soon 
shrouds the fame of even the most successful lawyer." 

One of Mr. High's paternal grandfathers came to this 
country from Germany, settling in Washington County, 
Pennsylvania. His maternal ancestors were of Scotch and 
Irish origin. What other nationalities contributed to the 
blood of this typical American may not now be easily 
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1 8 JAMES LAMBERT HIGH 

determined. Enough it is for us to know that in his veins, 
as in those of most of his native-born contemporaries, flowed 
the blood of some of the best stocks which have united to 
form our national type. He was neither Puritan nor Cav- 
alier. Indeed, it is doubtful whether these as distinct types 
survive among us. Anyway, this child of generations of 
free men, this heir to a priceless estate of free institutions, 
laid no claim to any special distinction of birth, but was 
content to be a plain American citizen. Born in a country 
in which the people are sovereign, and those who exercise 
but delegated authority over them are only public servants, 
he claimed no special privilege of ancestry, and was willing 
to be known and honored for what he was and what he 
achieved. 

The first ten years of young High's life were spent in 
Belleville, a village of Richland County, Ohio, where he 
was born on October 6, 1844. It is now difficult to realize 
how hard and uninviting on the surface was life in a west- 
ern village only fifty years ago. There was, however, 
a tonic in the atmosphere, an inspiration in the spirit 
of the hardy pioneers who were laying the foundations 
of free institutions in the great valley of the Mississippi. 
Let no one regard with pity the lot of him whose fortune 
it was to be of the first generation of white men wholly 
reared in this splendid valley. True, the men and women 
who within a single century carried civilization from the 
Atlantic to the Pacific, overcame the forest and the swamp, 
crowded to the wall the Indian and the buffalo, enjoyed 
few of the refinements of life; but they were the very 
embodiment of the essential virtues. To them honest and 
constant work was so necessary that they came to regard 
it almost as an end. It was not a misfortune to be reared 
under such conditions, or to derive one's ideals from such 
surroundings. The offspring of the pioneers of the North- 
west Territory were the children of serious men. They 
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gained in a sure grasp of the realities of life what they 
lost in its mere refinements. "They gained in hope what 
they had lost in memory." To them from earliest child- 
hood life was a real and serious matter. They were born 
with things to do and ends to achieve. 

** The West," like the center of population, has never 
been a fixed place. Steadily moving westward from the 
Hudson River after the Revolutionary War, by 1854 it was 
in full possession of Illinois and Wisconsin. Its receding 
frontier had a strange fascination, especially for the venture- 
some men who had already again and perhaps again yielded 
to its enticements. Thus it came about that, as Ohio began 
to assume the condition of the older States, the High family 
again joined in the migration. In 1854 they removed by 
wagon journey of twenty-three days to the village of Black 
Earth, near Madison, in the State of Wisconsin. Here the 
studies preparatory to college begun in Ohio were con- 
tinued; for it was already settled that James was to be 
educated. His mother was determined that he should have 
the advantages of a university training. And so in 1855 
the lad of eleven years became a private pupil of Mrs. 
Ellen K. Hooker. This rare teacher and her husband, 
by some good fortune, had just come to the little Wiscon- 
sin village. The influence of this noble woman upon his 
life can best be told in Mr. High's own words, written 
about her to a third person a few years before his death : 

"Mrs. Hooker came to Black Earth, Wisconsin, with 
her husband. Doctor Samuel L. Hooker, in 1855. In the 
autumn of that year she opened a' school in the village, 
which I attended. Afterward she and her husband took 
charge of the Haskell Academy in the neighboring village 
of Mazomanie. Returning to Black Earth, they taught there 
for several years, conducting a private academy for a time, 
and for some years having charge of the public schools. 
I was under their instruction more or less continuously 
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20 JAMES LAMBERT HIGH 

from 1855 to i860. Their educational work became widely 
known throughout Wisconsin, many young men and women 
going from adjoining counties and from many miles distant 
to place themselves under their instruction. The little 
village thus came to be a sort of educational center, the con- 
trolling forces in which were Doctor and Mrs. Hooker. 

''Mrs. Hooker was born for the vocation of teacher. 
She had the rare magnetic quality, without which one 
cannot be a really great instructor, of enlisting the sympathy 
of young people, or arousing their attention and of stimu- 
lating them to the best work of which they were capable. 
The impress of what, for want of a better word, may be 
termed her personality is the especial feature of her char- 
acter and work which abides in my memory after forty 
years of busy life. Her enthusiasm for her work, her 
gracious presence, and her sympathetic manner won for 
her, not merely the respect, but the enduring affection 
of all her pupils. No instructor of all my school and 
college days left so deep and enduring an impression 
upon my own character and life. And as I sometimes 
meet the survivors of those old days, now middle-aged 
men and women, the first word and the last is always 
of Mrs. Hooker. 

"I visited her a few years since at Sage College, and, 
except for the added years, found her unchanged and still 
the central and controlling force among the young people 
committed to her charge. To have come under the influ- 
ence of such lives as those of Doctor and Mrs. Hooker, 
in the formation period of youth, is one of the most price- 
less of my own recollections, as it is of all who shared 
the same experience. And the benedictions of hundreds 
of loving hearts all over the land will go with her in 
a sweet and gracious old age, and until her work is at 
last finished." 

Mrs. Hooker, who still survives, writes of him : 
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"As I remember, it was in 1855 that James L. High, 
then a lad of eleven years, became my private pupil in 
studies preparatory to college entrance whenever circum- 
stances — then forbidding enough — should open the way 
for his advancement. 

"That the manly boy, who thus early sought instruc- 
tion in studies far beyond his years, should have become 
the critical scholar, the eminent jurist, and the successful 
man of affairs, is no matter of surprise to me. 

"I clearly recall the satisfaction felt in his thorough 
preparation for future study, as well as the deep longing 
for his success, which became its own prophecy of fulfillment 
when the time for his matriculation arrived. But apart from 
and towering above all that he knew, and all that he did, 
stood that which he was — even as a boy. Earnest, impetuous, 
persistent, often self-confident, his daily mastery of himself 
was occasion for frequent remark among those who knew him 
best. Never have I seen one more prompt to acknowledge 
and correct a fault when he believed it to be his own. 

"Gentleness, courtesy, conformity to law, reverence for 
truth, all combined in him to form such a character as man 
may covet and God approve. The influence of his reserve 
without ostentation, of his tenderness that never degen- 
erated into weakness, of his uniform politeness without 
servility, was felt throughout every circle of which he 
formed a part. 

"His devotion to his mother, from whom he inherited 
many of his best and strongest traits, was beautiful and 
constant. Others will know definitely of his response to his 
country's need, and family friends will speak more accu- 
rately than I can of the anxious months of his enforced 
exile, which brought to him renewed physical strength 
after much apprehended danger. I seem unable to carry 
my thought beyond the noble, chivalrous boy, whose integ- 
rity separated him from all meanness, and whose energy 
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lifted him far above mediocrity in all his endeavors. The 
man, as I last met him a few years since, with the promise 
of his youth fulfilled — speaking with authority where 
only the wise were heard to speak — was only the per- 
fect development of high thought and constant purpose 
which it had been my privilege and pleasure to watch 
and cherish in their beginnings." 

The young student made such progress under Mrs. Hook- 
er's instruction that he was prepared for college when but 
fifteen years of age. He entered the University of Wis- 
consin in the year i860, and there pursued his studies, 
graduating with his class in 1864. The university that 
has become the crowning glory of a great state was then 
in its first beginnings. Organized but ten years earlier, 
it had at this time but few students. The attendance was 
of course temporarily reduced by the war. The class 
of 1864 finally graduated but five members, with Mr. High 
at its head. Of these, United States Senator John C. Spooner 
and Judge W. I. Wallace, of Lebanon, Missouri, alone sur- 
vive. Mr. E. A. Conway, a banker of Whitewater, died in 
1890. Dr. A. H. Salisbury, of Minneapolis, died three years 
later. Judge John D. Bicknell, of Los Angeles, and Judge 
Phillip Stein, of Chicago, though not of his class, were 
fellow-students of Mr. High at Madison. 

It was no easy task for a spirited and patriotic Ameri- 
can youth quietly to pursue his studies during the stirring 
years of the Civil War. Young High was among the first 
to volunteer as a private at the outbreak of the war in 
one of the earlier regiments organized in Wisconsin. His 
extreme youth and delicate health induced his parents 
to insist upon his discharge as a minor. To this the young 
volunteer reluctantly assented, it being understood that upon 
his graduation he should be free again to offer his services 
to his country. He accordingly, on May 13, 1864, enlisted 
as a private soldier in the Fortieth Wisconsin Infantry. 
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This regiment was enlisted for but one hundred days, and 
served for its term of enlistment in the district of West 
Tennessee. Shortly after the return of his regiment the 
young soldier enlisted in the Forty-ninth Wisconsin Volun- 
teers, of which Bishop Samuel Fallows was the colonel. 
Mr. High was, on February 16, 1865, commissioned first 
lieutenant and regimental adjutant. He served with his 
regiment in Missouri, as post adjutant at St. Louis, as acting 
assistant adjutant-general of the first district, and on general 
court-martial. He was, on November i, 1865, mustered out 
of the service with his regiment. 

The facts in regard to his military service are taken 
mainly from his own modest recital of them in his appli- 
cation for membership in the Loyal Legion. It was no 
fault of his that he entered the service too late in the 
war to engage in any of its great campaigns. As it was, 
he discharged every duty assigned to him faithfully and 
intelligently. It was always a source of keen regret to him 
that he was not permitted to share more fully in the hard- 
ships and glory of the mighty conflict. 

The war over, Mr. High lost no time in returning to his 
books. He at once entered upon the special studies that 
were to prepare him to enter upon his great career. He 
spent a single year in the law department of the University 
of Michigan, and at its close received the degree of LL. B. 
It was his great good fortune while at Ann Arbor to sit 
under the instruction of the late Judge Thomas M. Cooley, 
perhaps the greatest law teacher of his time. 

Mr. High, upon his graduation, studied for a few 
months in the ofHce of Daniel K. Tenney at Madison, and 
came thence to Chicago. He was admitted to the bar on 
February 13, 1867. Then, as now, it was no easy task to 
secure a position at the Chicago bar. While the population 
of the city was but little, if any, over two hundred thou- 
sand, there was not a drone here. Every inhabitant was 
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in action. The city was already the focus of vast interests 
and the seat of intense activities. There were giants here in 
those days. Of these, not a few held full sway at the Chicago 
bar when the young student from Ann Arbor arrived to 
enter upon the stage that was being set for his career. 
The lad of ten years, who, while journeying from the Ohio 
village of his birth to the new home in Wisconsin, but thir- 
teen years before, had spent his first night in Chicago in 
a movers' camp, now returned, **a figure of patrician port, 
of sovereign grace — a prince coming to his kingdom." 

How strange and unreal and inhospitable must his new 
home have seemed for a while to the young lawyer! With- 
out experience of city life or means upon which to wait 
expectant in his office for the coming of the clients whom 
he would serve, he at once plunged into the contest. 
Already an expert stenographer, he sought and obtained 
honest work as a court and newspaper reporter. Then 
followed four busy and solitary years. From some steno- 
graphic and editorial work and a little practice was derived 
the meager income required to support existence in a Chi- 
cago boarding-house. Of those who then knew the quiet 
young lawyer few, if any, were aware of his ambition to 
express himself in works that should be of enduring value. 
These were years of quiet, persistent work for a great end. 
It is one thing for an unknown man, in poverty and isola- 
tion, to strive on, hoping that his efforts will in due time 
result in success; it is quite another for one to whom suc- 
cess has come to do that for which his public waits to 
applaud. But it was a true vision that led James L. High 
on in his years of obscurity. He had not long to wait for 
the honorable success which he sought. In 1870 Callaghan 
and Company, Chicago's leading law publishers, brought 
out his. annotated edition of the works of Lord Erskine, the 
greatest of advocates. Through the same publishers 
appeared in 1873 his great work on "Injunctions," and in 
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1874 and in 1876 his closely related works on ** Receivers*' 
and "Extraordinary Legal Remedies.** The first editions 
of these noble works bear abundant testimony to the sound- 
ness of his judgment, the thoroughness of his scholarship, 
the exhaustiveness of his research, and the early maturity 
of his powers. It still seems all but incredible, even in 
view of his subsequent success at the bar, that so young a 
man could so early acquire a thorough and complete grasp 
of such vast and difficult technical subjects. It is to be 
borne in mind that these were not works of the imagination 
which it required but genius to write. On the contrary, 
they dealt with developments of immense practical moment 
from remote and hidden sources by intricate and unseen 
courses. Every proposition laid down by the ambitious 
writer must bear the tests of authority and daily use. His 
entire work must meet the constant and critical scrutiny, 
not of the novices, but of the trained experts of a learned 
profession. It is sufficient here to remark that these tests 
were fully met by this young and unknown legal author. 

The labor and research required to produce these books 
can hardly be overestimated. It is not to be wondered at 
that, in the midst of their preparation, their author's health 
well-nigh failed. Never robust, it is not surprising that his 
strength for a time proved insufficient for the great task 
which he had undertaken. Early in 1871, to escape 
threatened consumption, he was directed by his physician 
to proceed to the Rocky Mountains. A few months 
before, on December 27, 1870, he and Miss Ellen Tred- 
way, a daughter of the late Gen. W. W. Tredway, of Madi- 
son, Wisconsin, had been happily married. Leaving his 
bride behind, he started alone for the Far West. Of this 
experience, in a paper read before the Chicago Literary 
Club in 1895, he writes: 

"It was the year of grace and conflagration, 1871. The 
writer, a young lawyer of three or four years' practice, found 
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himself embarrassed with a badly damaged pair of lungs 
and a hard-hearted physician. Upon a raw and blustering 
day early in March, the physician, with the brevity com- 
mon to his profession, pronounced sentence. In brief, the 
sentence was that the patient might remain in Chicago, with 
the probability of an early death from threatened consump- 
tion, or spend a year or two in exile in the dry atmosphere 
of the Rocky Mountains, with the possibility of recovery. 
Clearly it was Hobson's choice, and I staid not upon the 
order of my going, but went at once. 

''My baggage comprised a bottle of cod-liver oil, a 
trout rod and fly-book, and the notes of an unpublished 
treatise upon one of the principal extraordinary remedies of 
courts of equity. The summer and autumn were spent in 
the mountains of Eastern Idaho, my headquarters being the 
Shoshone Indian Agency at Fort Hall. With returning 
health, my time was occupied with long journeys upon 
horseback among the mountains, along the old Oregon 
trail, exploring the headwaters and the Grand Cafion of 
Snake River, and the southern confines of the Yellowstone 
National Park. It was a wild, nomadic life, among Indians, 
trappers, and miners, with the indefinable charm of the 
frontier over all. Pleasantest of summer days and long to 
be remembered were those which I spent in the beautiful 
land of the Shoshones. 

"With the approach of cold weather I journeyed south- 
ward to Salt Lake City, then a thriving town of some twelve 
thousand inhabitants, where I established myself for the 
winter." 

The winter which followed witnessed at Salt Lake excit- 
ing and historic events, in which it was Mr. High's fortune 
actively to participate. For the first time the national gov- 
ernment sought to lay its heavy hand on the perpetrators 
of the crimes that had long made Utah notorious. Many 
murders had been committed in Salt Lake City and through- 
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out the territory, and none of the murderers had been 
brought to justice. There was evidence which implicated 
in these o£Fenses against public order some of the leaders 
of the Mormon Church, chief of those under suspicion being 
Brigham Young himself. A grand jury was impaneled to 
investigate these grave charges. In Mr. High's words: 
''Intense excitement prevailed throughout the territory. 
The Mormons became thoroughly aroused, arms were pur- 
chased, military drill was openly practiced, and threats were 
made of armed resistance if the government should proceed 
with its e£Forts to convict the Mormon leaders of the of- 
fenses with which they were charged. The government was 
alive to the gravity of the situation, and a strong military 
force was massed at Camp Douglas overlooking the city, 
and every precaution was taken promptly to meet and quell 
any outbreak that might occur." 

The grand jury, after several weeks, returned indict- 
ments for murder against Brigham Young, who, becoming 
alarmed, had hastily fled the city and was in hiding. Mean- 
while Mr. George C. Bates, formerly of Chicago, was ap- 
pointed United States District Attorney for the territory. 
Shortly after his arrival he requested Mr. High to act as 
his assistant, ''a position of much labor and absolutely no 
emolument," the Department of Justice failing to allow the 
modest claim for services afterward presented. This posi- 
tion he filled until his departure from Utah early in the sum- 
mer of 1872. 

Young finally surrendered himself, and his counsel 
applied for bail. This application the unprotected attor- 
neys for the government, in a courtroom filled to overflow- 
ing with a crowd of sullen and angry Mormon^ many of 
whom were armed, resisted, and insisted that if bail was 
taken it should be fixed at five hundred thousand dollars. 
Judge McKean, who had served with bravery in the Civil 
War, with great tact refused the application and remanded 
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the prisoner to the custody of the Marshal, with the sug- 
gestion that, as the government had no jail in the territory 
and the commandant at Camp Douglas could not be required 
to receive prisoners charged with crime, if the defendant 
should choose to put one of the several houses in the city 
of which he was reported to be the owner under control of 
the Marshal, it would be for that officer to decide whether 
to accept it. The court added: "It is at the option of the 
defendant to say whether or not he will make the o£Fer, and 
equally at the option of the Marshal to say whether or not 
he will accept it. In any event, wherever or however the 
defendant is detained, the Marshal will look to it that his every 
comfort be provided for, remembering that the defendant 
is an old man. I decline to admit the defendant to bail." 

This tactful but firm decision solved the problem. The 
crisis was averted, and the great crowd of armed followers 
of the prophet dispersed upon the assurance that their 
revered leader was not to be imprisoned at Camp Douglas 
like an ordinary criminal. Mr. High always regarded his 
participation in this scene as his most remarkable profes- 
sional experience. Years afterward Young's leading coun- 
sel told him that, in his opinion, not a Gentile would have 
left the courtroom alive had the court directed the confine- 
ment of the prisoner at Camp Douglas. 

A few weeks later the Supreme Court of the United 
States held that the grand jury had been illegally impan- 
eled, not having been drawn in accordance with the provis- 
ions of the territorial statutes; also that the Attorney- 
General of the territory was the proper prosecuting officer 
in cases of offenses against the territorial laws. This 
decision of course ended the prosecution. The Mormon 
victory was for the time complete. The strenuous efforts 
of the federal officers of the territory, who at their own 
personal expense had arrested and held notorious offenders 
in custody, to enforce the law were frustrated. In Mr. 
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High's words, written in that hour of deep disappointment: 
''What men can do unaided and alone toward the enforce- 
ment of law and the punishment of crime has been done 
by the federal officials in this territory. But there is a point 
beyond which forbearance ceases to be a virtue; and that 
point has certainly been reached. The responsibility rests 
with Congress to determine whether this state of affairs 
shall continue." 

Mr. High while in Utah wrote a number of articles as 
special correspondent for newspapers in Chicago and else- 
where. These articles betray a thoroughness of observation 
and a grasp of affairs far beyond the years of their then 
inexperienced author. In the conclusion of his final dis- 
cussion of the situation in the spring of 1872, he says: ''It 
remains for Congress to adopt such legislation as shall free 
the judiciary from the trammels now surrounding them, and 
enable them to execute the laws of the territory and of the 
United States in their true letter and spirit, unfettered by 
religious fanaticism and unawed by the threats of a great 
overshadowing church, arrogating to itself a divine pater- 
nity as the means of enforcing its assumed revelations. Utah, 
in all her social, domestic, and even business relations, is 
unlike any other territory, and is an anomaly in American 
institutions. A theocratic government, an imperium in itn- 
perioy has ruled Utah with a rod of iron for a quarter of a 
century, and, save in the circle of federal authority, rules 
the territory to-day. He is a skillful physician who, in the 
presence of grave maladies, promptly applies the most 
powerful remedies known to materia medica and brings his 
patient safely through the crisis. Let Congress see to it 
that they carefully diagnose the condition of the Utah 
patient and promptly apply the needed remedy." It was 
early subsequent action on this advice, or that of others 
who then saw thus clearly, that brought about better con- 
ditions in Utah. 
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His unique experience in the Far West ended, Mr. 
High, early in the summer of 1872, with restored though 
still fragile health, returned to Chicago by way of San 
Francisco and Panama. His wife, who had joined him in 
Salt Lake in the winter before, returned direct. He at 
once upon his return resumed his interrupted literary and 
professional work. And now, with unremitting energy, he 
pressed forward in his great literary task until the publica- 
tion of his books as already recounted. Whether he 
deliberately chose for his theme a department of jurispru- 
dence which might make his books the basis of a rare pro- 
fessional success is not certainly known. Be this as it may, 
the wide professional reputation which they gave him and 
his complete mastery of their subject-matter led him at 
once into an active and lucrative practice. Indeed, the 
thoroughness of his literary work and the firm grasp of his 
subject-matter showed that at thirty years of age he had 
become a lawyer of the highest training. He was already 
capable of the most difficult and exacting professional under- 
takings. 

The limits set for this sketch permit only a brief refer- 
ence to Mr. High's active professional career. It must 
suffice here to say that from 1874 until his death practically 
his whole time was consumed in professional work of the 
highest class. Equity was his special field. In it he had 
few rivals and not a superior among his contemporaries at 
the bar. He was constantly retained in behalf of great 
interests, but undertook nothing which might not receive 
his personal attention. Probably no lawyer in large prac- 
tice among his associates at the bar made such small use of 
the labor of others. He never had a law partner, but was 
always content with a small and quiet office. Here he met 
his few but important clients in consultation; and, hindered 
only by their infrequent calls, with painstaking care and 
absolute thoroughness, prepared intricate opinions, con- 
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tracts, wills, court papers, abstracts, briefs, and other legal 
documents. He was slow to accept even the mechanical 
aid of the typewriter, and until its use had become gen- 
eral continued to write his letters and many of his legal 
documents by his own hand. He afterward employed a 
stenographer and typewriter, who acted as a general clerk. 
He also usually had a law student in the office to run errands 
and serve notices. This assistance was sufficient for his 
purpose. He would allow no paper or document to go out 
that had not passed his own critical scrutiny. This close 
personal attention to their business was fully appreciated 
by his clients. One of them of large experience as a client 
once said: ''Mr. High is the best lawyer I ever had. He 
never makes a mistake." 

Mr. High participated in many of the great causes of his 
time. He was counsel for the State Savings and Protection 
Life receivers, for the Union Mutual Life Insurance Com- 
pany in the foreclosure of the mortgage on the old Univer- 
sity of Chicago, for Callaghan and Company in defense of 
the Myers copyright case, for the trustees in defense of John 
Crerar's will, and for Cushman in the case against the Bell 
Telephone Company. He was also engaged in the River- 
side cases, in the Stiirges case against the Farwells, in the 
Ingraham will case, and in the Pacific Railway case involv- 
ing the street railways of Los Angeles. He was retained 
from time to time as special counsel by various corpora- 
tions, including the Postal Telegraph and Cable Company, 
the Lake Shore and Michigan Southern, the Wisconsin 
Central, Chicago and Northern Pacific, and other railway 
companies. His assistance as associate counsel was often 
sought by other lawyers. Thus in the main were spent, in 
congenial and exacting professional duties of the highest 
class, the twenty-five years of his active career at the bar. 

These professional activities led him to abandon all but 
necessary literary work. What he had already so well done, 
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however, called for more. New editions of his books were 
again and again demanded; and to keep them abreast of 
the times, he must needs carefully revise them. He was 
not the man to republish a legal work without the most 
painstaking personal study of every English and American 
decision upon its subject-matter rendered since its original 
publication. New and fully revised editions of his ''Injunc- 
tions" were published in 1880 and 1890, of his "Receivers" 
in 1886 and 1894, and of his "Extraordinary Legal Reme- 
dies" in 1884 and 1896. The latest editions are in con- 
stant demand. 

Mr. High was professor of equity jurisprudence in the 
Union College of Law, now the law department of the 
Northwestern University, from 1876 to 1879. His retire- 
ment from this position because of his increasing practice 
at the bar deprived the law school of a most efficient and 
popular instructor. It did not, however, lead him to aban- 
don his interest in legal education, or weaken his sense of 
obligation to promote it. On the contrary, for many years 
and down to the close of his life, he annually delivered a 
limited course of lectures on equity jurisprudence at the 
University of Michigan. He also frequently accepted invi- 
tations to deliver occasional addresses and lectures to law 
students. He thus appeared at the Northwestern Univer- 
sity and the universities of Michigan, Iowa, and Pennsyl- 
vania. His great lecture on the "Origin and Growth of 
the High Court of Chancery" was in frequent demand. It 
was first prepared in 1879 for the students of the Union 
College of Law. In October, 1883, it was given as the 
opening address at the law department of the University of 
Pennsylvania, where it was received with such favor by his 
large audience of students and members of the Philadelphia 
bar as to lead to its publication in the Legal Intelligencer of 
that city. It was afterward repeatedly delivered at the 
Northwestern University and the University of Michigan. 
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The University of Michigan conferred the degree of 
LL.D. upon Mr. High in 1879. The University of Wis- 
consin conferred upon him the same degree in 1895. ^^ 
was fitting that these great institutions, both of which 
shared in his university training, should thus place their 
approval upon his career. Their highest honors were in his 
case fairly won and worthily bestowed. To him these 
honorary degrees, though fully appreciated, were but the 
guinea's stamp. They merely certified to the genuineness 
of achievements that were his own. They were freely given 
and modestly received as certificates of distinguished merit 
and rare services. 

Mr. High's health was always a source of active solici- 
tude to himself and anxious concern to his friends. He 
constantly worked up to the limit of his strength. He was, 
however, simple in his habits, and used every precaution to 
husband his physical resources. His deep love of nature, 
and personal experience of the recuperative value of close 
contact with it, led him each year to spend some weeks in 
the mountains and the woods, often in the depths of the 
wildest regions. In a letter to a friend in 1896, he wrote 
that he was alone with a guide in the heart of the forests of 
New Brunswick, twenty miles from a post-office, as happy 
as a tired lawyer might hope to be in this hard-working 
world. He was a devoted disciple of Izaak Walton, and 
one of the most expert of anglers. For some years he 
sought the best trout streams in the remote regions of Can- 
ada. In time, however, he was lured into the nobler sport 
of salmon fishing. Each season found him encamped with 
a few chosen friends for salmon fishing on the Nepisiquit 
River in New Brunswick. Among these friends were the 
Hon. Ethan A. Hitchcock, now Secretary of the Interior. 
Of this association, Mr. Hitchcock writes: **It was my 
privilege and delight to spend some weeks for many years 
in camp with him. These days and hours I shall never for- 
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get — for such association revealed his generosity, his utter 
unselfishness, his charming intellectuality, his supreme con- 
tempt for the ignoble and pretentious, his joyous love of 
nature as revealing nature's God." 

Such were the activities that were suddenly interrupted 
by the death of James L. High on October 3, 1898. We 
cannot understand the Providence that takes away such a 
man in the midst of his labors. We are bound, however, 
to recognize the unity and completeness of his career. 
Added years, while they would have been a joy to him, a 
benediction to his family, and a boon to his friends, could 
scarcely have added to his fame or to the completeness of 
his services to the world. His boyhood was unusually 
short. He began serious work early. Achievement was 
easy to his hand in the great morning of his career. His 
active life spanned as many years as it is given to most men 
to strive. His success quickly achieved, he long enjoyed 
the exercise of a wide and beneficent influence. We may 
not, therefore, regret for him that he died at fifty-four, 
however deeply we deplore it for ourselves. 

Mr. High's fame, though wide as a practitioner at the 
bar, most securely rests upon his work in legal authorship. 
His treatises on ''Injunctions," ** Receivers," and ** Ex- 
traordinary Legal Remedies" are the standard authorities 
wherever the English common law prevails. While they 
must be kept brought down to date by other hands, if their 
use as tools of the profession is to continue, as he left them 
they will remain landmarks in the development of the law. 
Their relation to the growth of the equity jurisdiction makes 
them an inseparable part of its history. The more adequate 
the historic perspective becomes with passing years, the 
greater will Mr. High's contribution to the development of 
equity jurisprudence in our time seem. He knew and loved 
the history of equity. He realized its present vitality. He 
believed that in this direction lies the further development 



JAMES LAMBERT HIGH 35 

of the common law. In a time when the scientific study 
of jurisprudence was yielding more and more to its mere 
practical application, he contributed to his profession a 
great work of permanent value on substantive law. The 
authors of his time who shared with him this distinction 
may be counted on the fingers of one hand. Of these, 
Thomas M. Cooley, John F. Dillon, and Joel P. Bishop 
alone stand with him in the front rank. 

It was of course impossible that such a man as James 
L. High should take a narrow or merely commercial view 
of his profession. He realized fully his obligations as a 
member of an order that has vital relations to organized 
society and upon which public welfare largely depends. 
He took a just pride in its achievements; he gloried in its 
splendid names; he realized fellowship in its unbroken suc- 
cession of great leaders; he was solicitous for the mainte- 
nance of its best traditions. Its achievements, its immortal 
names, its present, its future, were his favorite themes on 
all appropriate occasions. To know the principles that he 
regarded fundamental and upon which he securely builded, 
it is only necessary to turn to his numerous addresses before 
his professional brethren and to law students. In these 
may be found his estimate of his profession, his conception 
of the lawyer's function, his recognition of the limitations 
of a career at the bar, and his vision of what are its true 
ideals. In an address delivered before the graduating class 
of the law school of the University of Iowa in 1880, and 
with some revision eight years later before the graduating 
class of the law school of the University of Michigan, he 
said: 

*'And as you go out into the teeming future lying fair 
before you, full of youth and eager hope and ardent faith, 
remember always that you are members of an honorable 
and noble profession. See to it that, with whatever meas- 
ure it may be given you to shape its future, you preserve 
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the true professional spirit in its highest and best sense. 
Remember that you are not a mere guild of money-getters 
and money- changers, no mere craft or trades-union, but have 
adopted an honorable caUing, with a noble history and tra- 
dition behind you, and a nobler mission in the future. 
Cherish that history; cling to those traditions; emulate the 
example of the illustrious names which are scattered all 
along the pathway of our jurisprudence. So shall you do 
your full part to right the wrongs of a litigant world, and 
to advance the great cause of human justice." 

Again, he referred to the law as ''an honorable profes- 
sion, rich with traditions of an historic past, and with grave 
responsibilities in the future, measured only by the exalted 
place which it holds in human affairs." 

Mr. High fully realized the limitations of his own career. 
He frequently noted, not without solicitude, the extreme 
commercial tendencies of our time as affecting his profes- 
sion. In his address of 1888 before the graduating class 
of the law school of the University of Michigan, already 
quoted, he said: 

"Conspicuous among the tendencies which are giving 
present shape and future direction to our profession may 
be noticed a growing disposition to subordinate the scien- 
tific aspects of the law to its practical features. The lawyer 
in active practice is necessarily compelled to deal with the 
law as an art rather than as a science. The practical appli- 
cation of this art to the daily affairs of life constitutes the 
burden of his work — a work which most distinguishes him 
from the theoretical jurist. With the genesis and structure 
of the law as a science, and with its history and growth, he 
has but little to do. The practicing lawyer is coming to be 
an artisan rather than a scientist, and his best energies are 
devoted to the immediate service of his clients rather than 
to the advancement of the general system of jurisprudence 
which he administers. 



■ 
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"His life is necessarily limited by the narrow lines of 
his professional pursuits, beyond which he rarely ventures. 
The absorbing nature of his daily work affords little oppor- 
tunity for the cultivation of general knowledge, or for any 
varied or systematic general culture. What may have been 
the dream of his student days, of a life of generous leisure 
in which his professional labors should be lightened by the 
cultivation of literature and of the arts, proves to be only 
a dream. There was something more than an epigram in 
the reply of the late Senator Carpenter when, in declining 
an invitation to deliver a literary address before a college 
society, he said that since he had become absorbed in his 
profession literature was with him a lost art. 

''It is not intended to assert that this narrowing tendency 
of the practice of the law is a wholly unmixed evil. It cer- 
tianly has its compensations. And if it be the highest duty 
of the lawyer to win his cause, and to serve his client by 
all honorable means, and at whatever cost to himself, then 
this complete subordination of other tastes and pursuits to 
the central purpose of his professional work finds its com- 
pensation in the finer touch and surer hand which he brings 
to that work. But let it be fully understood that the high- 
est measure of proficiency and of success in the practice of 
the law is attained only at the cost of a more or less com- 
plete sacrifice of anything like thorough culture or develop- 
ment in other directions. 

"The subordination of the scientific to the practical 
aspects of the law is also discernible to some extent in our 
methods of legal education, and to a still greater degree in 
our professional literature. Indeed, it is not altogether 
paradoxical to assert that we are fast coming to be a pro- 
fession without a distinctive literature. Of practical hand- 
books, intended to afford immediate aid to the working 
lawyer in the preparation or trial of a cause, or to the judge 
in its decision, we have an abundant and growing supply. 
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and the presses are burdened with their rapid multiplication. 
But of profound and philosophical treatises, which deal with 
the origin and growth of the law, or which treat of its 
development and evolution by slow processes through many 
generations into a science of equal dignity and rank with 
its kindred sciences, the present generation of English and 
American lawyers have produced but few. 

"We are constantly menaced with the growing tendency 
among lawyers to pursue their calling for the material 
results which it is supposed to ofEer to its successful vota- 
ries rather than for the inherent dignity of the calling itself. 

"It is not intended to assert that this tendency implies 
any necessary decline in professional integrity, and in the 
relation which the attorney sustains toward the client, or 
that it is prophetic of any diminution of that loyal devotion 
in guarding the immediate interests committed to their 
charge which has always been the boast of our profession. 
And whatever dangers may menace the future of our pro- 
fession, no fear need be entertained that its members will 
prove false to the immediate interests of their clients. 

"It is in other directions that the tendency to abandon 
professional standards and traditions is most apparent; and 
it is the lawyer, rather than the client, who has most to fear 
from this tendency. Its signs are manifold. The commer- 
cial spirit which is rapidly pervading our ranks; the eager 
haste to accumulate wealth at all hazards ; the lack of cohe- 
sion which is manifest in professional life; the lethargy 
which characterizes all efforts at reforming our system of 
jurisprudence; the tendency to subordinate the machinery 
of the law and its remedies to the promotion of selfish and 
not always honorable ends; the fierce contention for its few 
prizes and rewards — ^these are some of many signs which 
seem to point toward the gradual and sure transformation 
of what was once the foremost of secular pursuits into a 
commercial calling, which is chosen for the same reasons 
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and followed from like motives as those which prevail in 
the buying of grain or in the selling of stocks. 

''It may seem paradoxical to assert that the conditions 
here noted tend toward greater proficiency and toward a 
higher degree of skill in the mere practice of the law, but 
it is undoubtedly true that such is their influence. It is not 
overestimating the case to assert that, as regards merely 
the skillful and successful practice of the law, the present 
generation of lawyers rank fully abreast with any who have 
preceded them. 

"But it is equally true that a pursuit which is thus 
reduced to commercial standards, and which is practiced 
not so much as a science as a mere appendage to the wider 
range of human avocations which it serves, falls short of 
accomplishing its true mission, and that it can scarcely be 
productive of such great names in the future as have adorned 
it in the past. The great jurists are a vanishing race. 
However high the average standard of excellence in the 
profession, and however learned or skillful the average 
lawyer may be in the mere practice of his calling, the con- 
ditions and tendencies already discussed are not favorable 
to the production of great lawyers. And the past fifty 
years have produced few, if any, lawyers whose influence 
and impress upon the science of jurisprudence will endure 
like that of Coke, or Hale, or Eldon; or of Story, or 
Marshall, or Kent.'* 

Again, in an address delivered in 1887 before the Illi- 
nois Bar Association, he said: 

''The bar is coming to occupy no higher rank than that 
of ordinary business occupations. The glamour which so 
long hung around the learned professions in ruder days is 
a thing of the past. In its culture and in its methods, no 
less than in its manners and in its morals, the bar, while 
standing fully abreast, is still only abreast and not in advance 
of its time. Its ethics are no higher, its morals are no 
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purer, than are those of a like body of educated men 
engaged in other pursuits. In the main, its members but 
reflect the average culture and the average morality of their 
time." 

Mr. High, while fully recognizing these tendencies in 
his profession, did not despair of its future. He hoped 
much from the increasing efficiency of the bar associations 
and their efforts to preserve a true professional instinct and 
esprit de corps among the members of the bar. He always, 
on every appropriate occasion, urged upon young lawyers 
their duty of loyal devotion to their calling for its own sake. 
He did not expect the old conditions to return, but he 
earnestly sought to preserve the best traditions of the bar 
and to secure their application to conditions under which 
the lawyer's function, though different, will be even more 
important than heretofore. 

"The coming lawyer," he said, "will be above all else 
a counselor and adviser. The great business interests and 
industries are year by year drawing into their service as 
advisers and standing counsel the best legal talent which 
the country affords. The lawyer is coming to be the silent 
partner in every great mercantile establishment; he sits in 
the directory of the great corporation; he is a potential 
force in shaping the management of every railroad, and his 
place and function and influence in all these enterprises are 
becoming more marked and conspicuous with their rapid 
development." 

Mr. High fully recognized the force of the common say- 
ing that the law is a jealous mistress. He was even con- 
scious that under present conditions the law is fast becoming 
an exacting master; that the price of the highest success 
at the bar, except to a few of the strongest, is complete 
absorption in its pursuit. He said on this point: "Partak- 
ing constantly more of the nature of the ordinary business 
avocations and pursuits, the tendency of the profession is 
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steadily in the direction of exacting a more complete devo- 
tion to its own duties to the exclusion of all other pursuits 
and distinctions. Lord Eldon was not far from right when, 
being asked as to the requirements of a successful lawyer, 
he replied, 'To live like a hermit and work like a horse/ 
With the profession already overcrowded, the necessity for 
his rigid devotion to its labors is constantly more apparent/* 

These conditions, so clearly seen by Mr. High, espe- 
cially taken in their relation to his always precarious health, 
explain the limitation of his activities so closely to the 
demands of his profession. His interests were wider than 
his activities. Indeed, he confined his activities in order 
that they might cut a deeper channel. He recognized the 
duties of citizenship, and was not oblivious to the special 
obligation of the lawyer always and everywhere to cham- 
pion the cause of public order. He again and again urged 
law students not to make the profession of law "a mere 
stepping-stone to political advancement." To a graduating 
class of the law school of the University of Iowa he said: 
"Gentlemen, the calling upon which you are entering is 
something higher and nobler than the trade of politics. 
Its prizes and its honors, patiently earned through years of 
honorable toil, and modestly borne, though less brilliant, 
are far more durable than those which the profession of 
politics can bestow." He freely acknowledged, to use his 
own words, that within ''the limit of that active and intelli- 
gent participation in the current political affairs of the time, 
which is, indeed, a duty which every cultivated man owes 
to the state, the lawyer may and should make his voice and 
his influence felt among his fellow-citizens." 

Such was the measure of Mr. High's own modest politi- 
cal activities. His training was had in the intense and 
anxious days that immediately preceded the Civil War. The 
rising Republican party, itself the product and final instru- 
ment of a mighty agitation, was forming to carry forward 
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to victory a noble cause. The lofty moral purpose, which 
for a time brought to its support the best men of all parties, 
especially appealed to the young men of his generation. It 
was almost a matter of course that one who became a mem- 
ber of the Republican party under these conditions would 
remain faithful to its standard, and to the end distrust an 
opposition which was long and justly discredited by the 
failure of its leaders to rise to a supreme crisis. But while 
ever loyal to his party, Mr. High was not oblivious of the 
faults which marked its undisputed sway for some years 
following its mighty triumph. He detested the spoilsmen 
who then used his party to prey upon the country which it 
had saved. He joined heartily with those who strove to 
secure "reform within the party." To this end he actively 
participated, during the preliminary canvass of 1876, in the 
effort to secure the nomination of Benjamin Bristow as a 
candidate for the presidency. He at this time united with 
Edwin C. Larned, Isaac N. Arnold, Charles P. Kellogg, 
A. M. Wright, A. J. Galloway, William Vocke, and George 
Schneider, as a committee of the Bristow Club of Chicago, 
in a stirring address to the country in behalf of the candi- 
dacy of Mr. Bristow. As a personal and political friend of 
General John A. Logan, he was for some years active in 
promoting his advancement. He also actively supported 
in 1888 the candidacy of Judge Gresham for the presidential 
nomination of his party. During the entire period of his 
active practice he exerted a quiet but effective influence in 
favor of good nominations, especially for judicial positions. 
He was jealous of whatever tended to affect the character, 
good name, and influence of the bench. Not a few of his 
communications to the press were in defense of the courts 
against unjust criticism. Upon the retirement of several 
judges, notably Judges Drummond and Blodgett, there 
appeared from his hand, in a leading newspaper, generous 
and discriminating editorial reviews of their careers. Few, 
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if any, knew the extent of his quiet but effective influence 
in behalf of good government. He was a man of whom 
the managers of his party were willing to take advice, and 
his counsel was potent, especially in judicial nominations. 
He desired for himself no political preferment* Again and 
again the judicial ermine was within his reach. At almost 
any judicial election for many years he might have become 
a state judge, and on two occasions he declined appoint- 
ments to the federal bench. 

The advice which Mr. High was wont to give to law 
students in regard to the relations of the lawyer to politics 
was but a statement of the rules which he had deliberately 
chosen for the government of his own conduct. He desired 
neither political position nor party leadership. He was 
content to serve in the ranks. He believed in party loyalty 
and profoundly distrusted the independent in politics. 
While admitting that '' revolt from unfit nominations may 
often be justified," and that one has ''the right to refuse 
his vote" to unfit candidates of his party, he regarded with 
suspicion the motives of those who ''under the guise of 
independence" actively support opposing candidates. 
This, in his words, is giving "aid and encouragement to 
the enemy." To him, as to many of his contemporaries 
whose political training was had in the midst of the stirring 
events that culminated in the Civil War, the opposition was 
always "the enemy." If this was not the broadest view, 
it was sincerely held by a busy man to whom politics was 
an occasional duty rather than a constant study. 

Mr. High was always a reader of books. He never 
permitted himself to become absorbed in periodical litera- 
ture to the exclusion of great books. His carefully chosen 
private library comprised more than two thousand volumes. 
Its special feature was a collection of several hundred 
volumes on angling. He took great delight in collecting 
what is believed to be a complete set of the various editions 
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of Walton's Complete Angler. Copies of the first five 
editions are now extremely rare and almost priceless. His 
set of this charming classic comprised more than one 
hundred volumes. 

The assertion has been made that literary style is a rare 
accomplishment among lawyers. It is true that neither the 
study nor the practice of law tends to the cultivation of a 
polished and glowing style. It does, on the contrary, tend 
to the suppression of imagination, and to formal, even 
technical, expression. Mr. High, whatever the rule among 
his professional brethren, had a lucid and elegant style. 
With the exactness and clearness that should always mark 
the lawyer's utterances, he had a finish of expression that 
was literary in the best sense. His style was entirely free 
from exaggeration. It was quiet, exact, and luminous. It 
was affirmative in form, and had the strength of positive- 
ness and sincerity. Its employment in the first editions of 
his works is an indication of the early maturity of his powers. 
Aside from some increase in flexibility, it changed but 
little during the twenty-five years of his active practice 
at the bar. He used it with the same precision in his 
correspondence and legal documents as in his books and 
formal addresses. 

Mr. High was not an orator in the popular acceptation 
of the term. He was, however, an effective speaker to his 
chosen audiences. He rarely appeared before a jury and 
scarcely ever before a general audience. He was entirely 
at home in addressing a trial chancellor or a court of appeal. 
After years of such experience, in an address to students, 
he thus states his own ideal of the function of the modern 
advocate: 

"Advocacy and mere oratory in the profession are year 
by year growing to be less efficient weapons for successful 
practice. The best field for their exercise is constantly 
growing more contracted. Go to a federal court sitting in 
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equity, and you will see an apparently prosy lawyer address- 
ing an equally prosy judge, using none of the tricks of ora- 
tory, indulging in no flights of rhetoric or of declamation, 
but confining himself to a plain, unembellished analysis and 
presentation of the facts of his cause and of the law which 
governs' them; and yet there may be millions of property 
staked upon the controversy, and the quiet conversational 
discussion between counsel and court may be decisive of 
the fate of a patent in use in every hamlet in the land, or 
of a railway spanning half the continent, or of a telegraph 
line whose wires bind together the great oceans and ramify 
into every state." And of the modern juror he says: 
''Talk to him of the facts of your cause or of its figures, 
present them in a clear and logical sequence and connec- 
tion, and, above all else, stop when you have done, and he 
will appreciate every word you utter and will give it due 
weight in making up his verdict." 

Mr. High was especially effective as an occasional and 
after-dinner speaker before gatherings of his professional 
brethren. No one could speak with finer discrimination, 
deeper feeling, or more generous praise at a memorial meet- 
ing to pay tribute to a deceased leader of the bar. His 
memorial addresses were models of their kind. Those on 
Joseph F. Bonfield, George C. Campbell, and Leonard 
Swett were especially noteworthy. 

Mr. High's after-dinner speeches were much and justly 
admired by the trained men to whom they were addressed. 
He seldom further taxed the overworked anecdote to please 
his hearers, but employed, with fine skill, a subtle sugges- 
tion and a polished style. A single illustration of his 
method must here suffice. In his speech at the banquet to 
Chief Justice Fuller, on his appointment to the Supreme 
Court, he said: "It is now universally conceded by all 
purely scientific men, including the entire bar of Chicago, 
that the only correct and purely scientific division of the 
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« human family is that which arrays them into two great 
classes, the lawyer and the client. Of these the lawyer 
very properly occupies, as of course, by far the larger space 
in human economy. The client is merely a sort of neces- 
sary adjunct or a convenient background upon which to 
project the portrait of the lawyer, and he sometimes serves 
a useful purpose as plaintifiE or defendant in a litigated 
cause. It is not perceived that he performs any other con- 
siderable function in human affairs.** After referring to a 
"popular misconception'* that lawyers "receive certain 
pecuniary emoluments vulgarly called fees for services 
rendered,** he proceeded: "It is a matter of simple duty 
to correct so gross a slander under which we have too long 
suffered. There are, it is true, traditions that a few of our 
seniors, including perhaps such Nestors of the bar as my 
brother Goudy or my brother Swett, have, in an occasional 
period of mental aberration, been known to accept under 
protest a modest honorarium from a confiding client. But 
these are only isolated cases.** From this he easily passed 
to a serious word upon a favorite theme — the real function 
of the lawyer. 

James L. High the man was greater far than James L. 
High the lawyer. Every man of original power is greater 
than the sum of his activities. This was especially true of 
Mr. High. What he was but few were privileged to know. 
What he did is a common possession. His activities found 
expression in a great contribution to the literature of his 
profession and in an active career that will remain a cherished 
tradition of the Chicago bar. All this, however, is apart 
from what he was. The memory of his rare personality 
and noble character is the precious possession of his family 
and friends. 

The key to this man*s character was absolute conscien- 
tiousness. He gave to his conscience unwavering loyalty. 
His convictions were firm and clear; his obedience to them 
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at any cost was unfaltering. He could not be moved from 
what to him appeared to be right. His conscience was the 
pilot of his faith, the master of his soul. He carried this 
conscientiousness into all the relations and work of his life. 
He only undertook such tasks as he could thoroughly per- 
form. Thoroughness characterized all that he did. What 
his hand found to do was done with his might. It was 
characteristic of him that, upon the subject of his favorite 
recreation, he gathered one of the choicest collections of 
books in the world. To this conscientious thoroughness in 
whatever he engaged is due the limitations of his life and 
career. His interests were intense rather than numerous; 
his sympathies were deep rather than broad. 

This characteristic of conscientiousness was responsible 
for the self-repression which appeared in his work and per- 
sonal relations. He never exaggerated. His style, like 
his mind, was clear as crystal; but his words carried a 
thought weightier than the quiet form of its expression. In 
his personal relations he seemed so afraid that he might 
express more than he felt that he seldom expressed all that 
was in his heart. Beneath an exterior of dignified reserve, 
which sometimes (perhaps always to many) seemed cold, 
there was an unfathomable depth of human feeling, almost 
womanly in its delicacy and tenderness, which was known 
only to the few who were nearest to him. While his friends 
were numbered, he had a talent for friendship. He pos- 
sessed and cherished as his life the friendship of a few noble 
spirits. Among these wcDe Mrs. Ellen K. Hooker, Robert 
CoUyer, Ethan A. Hitchcock, General John A. Logan, 
William F. Poole, Judge Henry W. Blodgett, Judge Thomas 
Drummond, and Daniel L. Shorey. 

Dr. CoUyer writes of him: **We became very close and 
dear friends to the end of his noble life, and he would tell 
me many things about his struggle upward to the eminence 
on which he stood, but with perfect modesty and free from 
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the egotism of the self-made man. Thinking of him now, 
I find no finer instance in my mercies of the many years of 
nobleness and gentlehood. We also have noblemen, and 
he was one. The great good head was matched by the 
great warm heart. He was so good, so gentle, and so lov- 
ing. It was a frail tabernacle which held the noble soul, 
so upright and downright, and so tender and true. And so 
I think of my dear friend who was honest as the day." 

There was no place outside the sacred precincts of his 
home that was so dear to James L. High as was the Chicago 
Literary Club. He became a member at its second regular 
meeting on April 21, 1874; and through all the years until 
he joined the great majority he participated in its work and 
shared its fellowship. He contributed to its exercises for- 
mal papers and addresses on various occasions and subjects, 
as follows: On June 3, 1878, "A Great Chancellor" (Lord 
Eldon); on February 13, 1882 (Conversation), "What shall 
we do with the Murderers?"; on March 10, 1884, "On 
Certain Tendencies in the Legal Profession" ; on February 
13, 1888, "The Evolution of the Mugwump"; on October i, 
1888, Inaugural Address as President; on December 11, 
1893, "My Hero"; and on November 25, 1895, "My Most 
Remarkable Professional Experience." 

His honored name appears, for the season of 1888-89, ^^ 
the notable roll of the Presidents of the Club. Here his 
memory will long be cherished by loving friends who 
rejoice in what he was and what he achieved. 

Mr. High was also a member of the University Club, 
the Loyal Legion, the several bar associations, and the 
Church of the Messiah. In all these relations he was loved 
and honored by his associates as a man of the highest char- 
acter, a patriotic citizen, a true friend, a good man. At 
the University Club and the Loyal Legion his constant and 
intimate associates were a few chosen friends from the 
Literary Club. With them he was frank and unreserved; 
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their intercourse was marked by a delightful spirit of rail- 
lery and good fellowship. 

An ideal home, the companionship of the wife of his 
youth and their two children, rare friendships and congenial 
professional pursuits, united to make life for James L. High 
a constant joy. And yet the great mystery of the future 
life had for him an unusual fascination. He told a friend 
a few months before his death that it was daily in his 
thoughts. Mr. Walter Hunnewell, of Boston, a companion 
on the Nepisiquit in the summer of 1898, writes: '' Even- 
ings sitting round the camp-fire, he talked much of the 
other world, and of his faith and belief as a Unitarian. He 
said that he was ready to lay down this life, and looked 
forward with a thankful heart to another and better world." 
He was, as Mr. Hunnewell adds, ^'a simple. God-fearing 
gentleman." Within a year of his death he expressed his 
thankfulness for what he had been permitted to enjoy. He 
also spoke of the completeness of his career and of the 
accomplishment of his purposes. While life was still dear 
to him, he was ready for the final summons. We may fit- 
tingly apply to him, with slight changes, memorial words 
spoken by him of a professional brother: 

''Behind him was the record of a pure and manly life. 
He had fought a good fight. He had wronged no man. 
He had nobly discharged every duty imposed by his call- 
ing. He had been loyal to every tie which bound him to 
family and friends. Well might he approach the solemn 
mystery which veils the future with the assurance that for 
him all was well. 

''Stricken down in the very prime of his professional 
career, with an assured place fairly won and honorably 
maintained in tl)e front of his calling; with the conscious 
strength which came from past successes, bringing with it 
the confident assurance of achievements yet to come; with 
the teeming future stretching before him, filled with prom- 
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ise and bright with hope; and, above all and most prized 
of all, with the sweet home ties which centered around his 
devoted wife and children, surely life to him was very dear. 
Into the sacred grief of that stricken home we may not 
enter. But when time shall have softened theirs, as it 
softens all sorrows, they may love to think with a tender 
pride of the honorable place which the dead husband and 
father had won in the profession of his choice. 

''He died in the full meridian of his strength, and while 
age had not dimmed his intellectual vigor. He died, as 
most of us might wish to die, in harness, with his armor 
girt about him. We who take up the work which he laid 
down may tell with just and lasting pride the story of his 
forensic career; and yet the memory which shall longer 
survive is that of the friend whose face we shall see no 
more. The highest measure of success which may be the 
just reward of human ambition, the most brilliant profes- 
sional career — these are transitory as the sands of the ocean. 
But the innocence and purity of childhood, the love and 
trust of woman, the strength and friendship and tenderness 
of man — these are the eternal verities which abide and 
endure. ' ' 
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A GREAT CHANCELLOR 

The great chancellors are few in number. They appear 
but once in a generation. Those of our own country may 
be counted upon the fingers of one hand; while the mother 
country, except for the longer duration of her judicial his- 
tory, has been scarcely more prolific. It is the purpose of 
this address to sketch in outline the career of one of the 
few; one who received the great seals solely as the reward 
of judicial merit, who held them for a longer period than 
any of his predecessors, and who was, in his generation, 
the foremost figure in English jurisprudence. 

John Scott, the future Lord Eldon, was born at New- 
castle on June 4, 1751^ the day being otherwise memorable 
only as the birthday of George III., the sovereign whom 
he afterward served so well. His father was a coal-fitter, 
of decent station in life and of sufficient means to afford his 
sons John and William (who was afterward the celebrated 
admiralty judge. Lord Stowell), good educational advan- 
tages. Scott's early education was had at the free gram- 
mar school in Newcastle, and on May 15, 1766, when 
scarcely fifteen years of age, he matriculated at University 
College, Oxford. His college life was uneventful, and on 
February 20, 1770, he received his bachelor's degree. He 
continued in residence at the university, and successfully 
competed for the chancellor's prize for the best composition 
in English prose, his subject being, ''The Advantages and 
Disadvantages of Foreign Travel." 

He was intended originally for the church, but the 
change in his circumstances brought about by his marriage 
forced him to abandon his original plans. Soon after 
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receiving his decree he became acquainted with a Miss Sur- 
tees, the daughter of a banker at Newcastle, and after a 
year's engagement, their union being opposed by the par- 
ents of both, they were compelled to resort to a runaway 
match, with the usual accompaniments of a ladder and 
post-chaise. Leaving Newcastle, they drove all night, and 
reached next morning the village of Blackshiels, near Edin- 
burgh, where they were married, November 19, 1772. The 
Scotts soon relented toward the young couple, and they 
were invited to take up their residence under the paternal 
roof. The Surtees family withheld their blessing upon the 
runaway match for a longer period, but at length gracefully 
accepted the situation, and joined in making a modest 
settlement upon the young people. While no doubts were 
entertained of the validity of the clandestine marriage, yet, 
with a view of better preserving the evidence of their union, 
it was thought desirable to again perform the ceremony in 
England, which was accordingly done at Newcastle, Janu- 
ary 19, 1773. The marriage proved an exceedingly happy 
one, and throughout his long and eventful career Scott 
showed the warmest devotion to the Bessy of his earlier 
days. When he afterward held the great seal under George 
IIL, the king boasted that he had what no previous king 
of England could boast — an archbishop of Canterbury, Dr^ 
Sutton, and a lord chancellor, both of whom had run away 
with their wives. But the chancellor seems to have had 
little sympathy for runaway matches other than his own, 
and when his eldest daughter eloped with the youth of her 
choice, but not her father's, three years passed before he 
became reconciled to the young couple. 

His marriage having rendered the clerical profession 
impracticable with the slender means at his command, young 
Scott immediately turned his attention to the law — rather 
from the necessity of earning a livelihood than from any 
previous inclination. Repairing to London, he was entered 
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as a student at the Middle Temple, January 28, 1773, and 
with his wife he then took up his residence at Oxford, while 
reading for the bar and keeping his terms in London. Sir 
Robert Chambers, the Vinerian professor of law, having 
just been appointed to a colonial judgeship, Scott was 
selected as his deputy to read his lectures during his 
absence, receiving for these services a salary of sixty 
pounds per annum. His introduction to his new field of 
labor was described in his own words, as follows: ''The law 
professor sent me the first lecture, which I had to read 
immediately to the students, and which I began without 
knowing a single word that was in it. It was upon the 
statute 'Of young men running away with maidens.' 
Fancy me reading, with about one hundred and forty boys 
and young men giggling at the professor. Such a tittering 
audience no one ever had." 

February 13, 1773, Scott took his master's degree, and 
immediately applied himself to the study of the law with great 
earnestness. Few men have studied their profession more 
diligently. He rose at four o*clock in the morning, took 
little exercise, lived abstemiously, studied until a late hour 
of the night, and seriously endangered his health by his 
close application to his legal studies. In the long vacation 
of 1775 he bade farewell to Oxford, and with his wife and 
infant child took up his residence in London. His inten- 
tion at this time being to fit himself for conveyancing, and 
to settle as a conveyancer in his native town, he was so for- 
tunate as to obtain admission to the chambers of a Mr* 
Duane, one of the most eminent conveyancers of that time, 
who kindly waived the usual fee of one hundred guineas. 
During his six months in the chambers of Mr. Duane he 
labored incessantly, copying all the manuscript forms to 
which he had access, making an immense collection of 
precedents, and examining all the drafts of conveyances 
which passed through the office. And to this period of 



56 A GREAT CHANCELLOR 

his study he afterward ascribed much of his professional 
success. 

February 9, 1776, Scott was called to the bar by the 
Honorable Society of the Middle Temple, and in the Easter 
term following he presented himself as a candidate for 
practice. He chose the northern circuit, and for the first 
year seems to have had but little business. He used to 
relate that he was cheated out of his first fee, and that his 
entire professional gains for the first twelve months after 
donning his gown amounted to but nine shillings. In his 
second year he seems to have been more fortunate, being 
frequently retained by the attorneys of Newcastle, and 
achieving considerable success in defending criminals. 

At this period he determined to carry out his original 
plan of settling as a provincial counsel at Newcastle, 
and actually hired a house with this end in view. Fortu- 
nately for his subsequent career, he changed his plans and 
decided to remain in London, possibly owing to the prom- 
ise, by Lord Thurlow, of the office of a commissioner 
in bankruptcy — a promise which that chancellor never 
fulfilled. 

At about this period, also, he began to abandon the 
common law courts and betook himself to the court of 
chancery, although still continuing to travel the circuit. 
His reasons for the change, as stated in his own words, 
were the following: "The court of chancery was not my 
object when first called to the bar. I first took my seat in 
the king's bench, but I soon perceived, or thought I per- 
ceived, a preference in Lord Mansfield for young lawyers 
who had been bred at Westminster School and Christ 
Church, and as I had belonged neither to Westminster 
School nor Christ Church, I thought I should not have a 
fair chance with my fellows, and therefore I crossed over 
to the other side of the hall." 

At this time the court of chancery was scarcely regarded 
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as a public forum, its proceedings being rarely noticed in 
the newspapers; and an equity barrister was not ranked as 
of very high standing in the profession. The number of 
counsel then practicing at the equity bar did not exceed 
twelve or fifteen. These were accustomed to sneer at 
Scott's presumption in aspiring to success in this branch of 
the profession, since he had never been bred to the chan- 
cery practice. They could not understand how a lawyer 
who had never drawn a bill or answer, or served an appren- 
ticeship in an equity draughtsman's office, could hope to be 
a successful equity barrister; and for a time his prospects 
were far from bright. His brother William, writing to his 
brother Henry, in January, 1779, says: ''Business is very 
dull with poor Jack, very dull indeed; and of consequence 
he is not very lively. ' ' 

But despite the sneers of the chancery bar, "poor Jack'* 
applied himself diligently to studying the doctrines and 
procedure of the court of equity, and in his first cause of 
importance, the celebrated case of Ackroyd vs. Smithson i, 
Bro. C. C, 503, he won his spurs. The case has always 
been cited and followed as a leading authority upon the 
doctrine of conversion, and it is not too much to assert that 
the argument of young Scott established the doctrine of the 
English courts upon the question involved. The testator 
had by his will directed all his real and personal estate to 
be sold, and after payment of several legacies, directed 
that the residue should be divided in certain proportions 
among fifteen legatees. Two of these residuary legatees 
died during the lifetime of the testator. Upon his death a 
bill was filed by his next of kin against the surviving lega- 
tees and the heir at law, claiming to be entitled to the inter- 
est of the two deceased legatees as lapsed, and, therefore, 
as part of the personal estate to which the next of kin was 
entitled. Lord Sewell, master of the rolls, held that the 
surviving legatees took the whole in proportion to their 
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respective legacies, and dismissed the bill, when an appeal 
was had to Lord Thurlow. 

Scott appeared for the heir at law, and in an arf^ment 
of singular force and brilliancy contended that the death 
of the two legatees had not been contemplated by the testa- 
tor, and that he had not intended that the lapsed legacies 
should go either to the next of kin or to the surviving lega- 
tees; and therefore they should still be treated as realty, 
as to that portion derived from the realty, and hence should 
go to the heir at law. Lord Thurlow decreed accordingly, 
and the case has ever since been ranked as a cause cilibre. 
The argument of the young barrister, even as imperfectly 
reported in Brown, is an admirable example of the closest 
and severest legsil logic. 

Ackroyd vs. Smithson is also remarkable as being one 
of two instances where future chancellors achieved sudden 
prominence in the profession by a single argument at the 
bar; the other instance being the maiden effort of Erskine, 
who, from a midshipman in the navy and a lieutenant in a 
regiment of the line, sprang into sudden and successful 
practice as the result of his wonderful speech in the case of 
Captain Baillie. 

From this time onward Scott's success was assured, and 
his practice steadily increased. In 1783, when but seven 
years at the bar, he received the honor of a patent of pre- 
cedence, and donning his silk gown he took his seat within 
the bar, his promotion occurring at the same time with that 
of Erskine. This distinguished honor — ^which the Ameri- 
can bar, utterly wanting in any system of promotion or 
recognition of merit other than by elevation to the bench, 
can hardly understand — seems to have been awarded with- 
out solicitation, and solely as a recognition of his merit. 
Though yet young in the profession, he was rapidly attain- 
ing the leadership at the bar, and was during this year 
called to a seat in Parliament for the borough of Weobly. 
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His maiden speech in Parliament, like that of Erskine, was 
made upon Fox's India bill, and like Erskine's, it was 
regarded as an utter failure. 

In 1787 Scott received his first judicial appointment, 
being made chancellor of the County Palatine of Durham, 
one of the inferior equity courts of the kingdom — the 
judicial duties then pertaining to the office, however, being 
little more than nominal. 

In 1788 he was appointed solicitor-general, to the great 
delight of his old friends and townsmen at Newcastle, who 
had watched his course with the warmest interest. He 
modestly desired to avoid the honor of knighthood, but 
George III. then laid down the rule, which has ever since 
been followed, that the attorney-general and solicitor-gen- 
eral, as well as judges, if not already of noble birth, should 
be knighted upon their appointment. Scott accordingly 
submitted to the ceremony and became Sir John — writing 
an amusing letter to his brother Harry recounting the event 
and his wife's annoyance over her new title. 

Although the etiquette of the profession had always 
required that the attorney or solicitor general should, upon 
his appointment renounce his circuit, Scott took the unusual 
step of again going the northern circuit, but for the last 
time. The ensuing four years of his professional and offi- 
cial life were comparatively uneventful. There was but 
little public business, few state prosecutions demanded his 
attention, and the greater portion of his time was left to his 
practice in the court of chancery, which had now become 
very large and lucrative.. His professional income during 
the four years that he held the office of solicitor-general 
averaged about ten thousand pounds yearly, and during the 
period of his attorney-generalship, from 1793 to 1798, it 
was still larger, reaching as high as eleven thousand and 
twelve thousand pounds, a sum representing at least double 
the same amount at the present day. 
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On February 13, 1793, Scott was promoted to attorney- 
general, and from this period may be dated his active 
public career. The times were perilous. The French 
Revolution was unsettling all Europe, and nowhere outside 
of France were its effects more apparent than in England. 
Seditious meetings were held in various parts of the king- 
dom, chimerical schemes of reform were published, and 
various organizations were perfected throughout the country 
having for their object a change in the existing state gov- 
ernment, including the abolition of the monarchy and privi- 
leged orders. Many of the leaders of these organizations 
were indicted for high treason, and the state trials which 
occurred during the year 1794 have become memorable in 
the annals of the English bar. Among these were the cele- 
brated cases of Thomas Hardy, Home Tooke, and Thelwell, 
all of which were prosecuted by Scott- as attorney-general, 
Erskine leading for the defense in these as in most of the 
trials for high treason during that period. Erskine won the 
verdicts in the cases named, as he did in most of the state 
trials of that time. Indeed, it is no disparagement to Scott 
to say that he could not cope with Erskine as an advocate. 
The English bar has produced but one matchless advocate, 
supreme over all forensic orators, ancient or modern, and 
that one was he whose early years were passed in the not 
over-refined society of a man-of-war, and in the barrack- 
room of a marching regiment. 

But while Scott did not excel as an orator, during this 
or any portion of his career, either in his profession or in 
Parliament, his speeches were always clear, forcible, and 
in good taste, and he did his duty thoroi^ghly, and in the 
main acceptably, as attorney-general. The chief criticism 
upon his official course during this period has always been 
that he showed an undue severity in prosecuting offenders; 
and it must be conceded that there is much foundation for 
the charge. He certainly evinced an undue zeal in prose- 
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cuting for libels, and instituted many proceedings of this 
nature, in which he was more successful than in trials for 
high treason. On one occasion he boasted in Parliament 
that during the preceding two years of his administration 
there had been more prosecutions for libels than in any 
twenty years before. His career as attorney-general termi- 
nated in 1799, and may be dismissed with the words of a 
contemporary: *'For six years of active official and extra- 
official duty, during which he screwed the pressure of his 
power more tightly than any attorney-general before or 
since, with the single exception of Sir Vicary Gibbs, he still 
retained a large share of personal good will, and was the 
favorite alike of the bar, of suitors, and the public." 

In July, 1799, he was promoted to the chief justiceship 
of the common pleas, and elevated to the peerage, taking 
the title of Baron Eldon, from an estate of that name which 
he had previously purchased in the county of Durham. 
His record as a common-law judge during the period of 
nearly two years that he sat in the common pleas was satis- 
factory alike to the bar and to the public, and during this 
period of his judicial career he seems to have been less 
prone to doubts and delays than was the case when he suc- 
ceeded to the chancellorship. On September 24, 1799, he 
took his seat in the House of Lords, and it is not too much 
to assert that during the ensuing thirty years of English 
history, no man wielded a more marked and powerful influ- 
ence in that body than Lord Eldon. 

In April, 1801, the administration of Pitt came to an 
end, and to Mr. Addington, as the new prime minister, 
was assigned the task of constructing a cabinet. Lord 
Eldon was selected as chancellor, and on April 14th he 
received the great seal from the hands of George III. On 
the first day of the ensuing Easter term, in accordance with 
a time-honored custom, he headed a procession from his 
house to Westminster Hall, and was formally installed in 
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the court of chancery, attended by all his colleagues of the 
new cabinet, and by the entire profession of the law. 

At the age of fifty years, with his faculties ripe and 
vigorous, he had attained, unaided by fortuitous accidents 
of birth or surroundings, and solely by force of his own 
merit, the highest judicial station among civilized nations. 
For, if we consider the magnitude of the judicial functions 
proper which pertain to the office of lord high chancellor 
of England, with his onerous and varied duties and func- 
tions as a member of the cabinet, and as presiding officer 
of the House of Lords, as well as the immense patronage, 
judicial and clerical, at his disposal, it must be conceded 
that the office surpasses in dignity and power all other 
judicial stations of modern times. 

The appointment gave general satisfaction to the pro- 
fession and to the public, and the new chancellor immedi- 
ately addressed himself with vigor to the discharge of his 
onerous judicial duties. The period of his first chancellor- 
ship, lasting five years, was comparatively uneventful. The 
most serious criticism upon Eldon's administration of the 
office during this time was upon his conduct in the use of 
the king's name during his frequent periods of lunacy, 
especially during the years 1801 and 1804. It is undoubt- 
edly true that the chancellor made use of the king's name 
in affixing the great seal to commissions and acts of Parlia- 
ment when that monarch was in fact nan compos mentis^ and 
for this Lord Eldon was then, and for many years after- 
ward, both in and out of Parliament, severely censured by 
his political enemies. These criticisms caused the chancel- 
lor great unhappiness; and it was openly charged against 
him in Parliament that he had used the king's name when 
he was in such a condition of mental incapacity that a deed 
executed by him would have been held void by Lord Eldon 
sitting in his court of chancery. And yet it cannot be 
doubted that he acted from the purest motives, and that 
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he was governed solely by a desire to promote the public 
good. 

Pitt having succeeded Addington as prime minister in 
1804, Eldon was retained as chancellor under the new 
administration. But the death of Pitt, in 1806, led to the 
formation of a new ministry, and the king sent for Lord 
Grenville to make up his cabinet. Grenville insisted on 
taking in Fox as secretary of state and Erskine as lord 
chancellor, and the new cabinet thus formed has passed into 
history as the Fox and Grenville Cabinet, or that of "all 
the talents." Upon the completion of the new ministry, 
Eldon resigned the great seals to the king in person, Feb- 
ruary 7, 1806. But the new administration, although com- 
posed of "all the talents,*' was destined to be short-lived, 
and lasted but little over a year. A new ministry followed, 
with the Duke of Portland at its head, and on April i, 
1807, the great seals were again placed in Eldon's willing 
hands, and he was warmly welcomed by the chancery bar 
on his return to the familiar court. Even the Whig law- 
yers, to whom he was opposed in politics, were delighted 
with his reappointment. 

From the moment of his return to the cabinet and the 
woolsack was again manifest, what had been apparent 
throughout his former chancellorship — his marked ascend- 
ency over the king. This had been especially noticeable 
during the periods of the king's mental indisposition, to 
which allusion has already been made, and it was evidenced 
in many ways. In 1804 he caused the king to dismiss 
Addington from his cabinet and to recall Pitt as prime 
minister. Again, upon the formation of the Fox ministry, 
in 1806, Eldon narrates that when he tendered the seals in 
person to the king, upon his resignation, "the king appeared 
for a few moments to occupy himself with other things; 
looking up suddenly, he exclaimed, *Lay them down on 
the sofa, for I^cannot, and will not, take them from you.' *' 
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So, when Canning was scheming for the destruction of the 
Duke of Portland's administration, in 1809, Eldon tendered 
to the old king his resignation. ''For God's sake," said 
the unhappy monarch, "don't you run away from me; don*t 
reduce me to the state in which you formerly left me. You 
are my sheet-anchor." 

Indeed, after his recall to the woolsack in 1807, although 
the Duke of Portland was nominally the prime minister, 
Eldon was in reality the head of the government, and so 
continued during almost the entire administration. The 
appellation of Keeper of the King's Conscience was, in his 
case at least, no unmeaning sound, and he exercised a larger 
power and influence in the cabinet and over the king in per- 
son than had been exercised by any chancellor for many 
years. 

In 181 1 the increasing mental infirmities of George III., 
and his utter incapacity for business, led to the enactment 
of the Regency bill, and the Prince of Wales became regent, 
and practically king. He continued all his father's minis- 
ters in power, and Eldon continued to hold the great seals. 
During the nine years of the regency, although the admin- 
istration was at times in great danger of disruption, yet, 
owing largely to the skill, boldness, and address of Eldon, 
it weathered every storm, and held together until the death 
of the king, in 1820, when all his ministers, including 
Eldon, tendered their resignations, but were all immedi- 
ately reappointed by George IV. 

In 1820 occurred the trial of Queen Caroline, which 
forms one of the most disgraceful pages of English history. 
For his conduct in lending encouragement to this unfortu- 
nate proceeding Eldon has been often and severely blamed, 
and, it must be admitted, with sufficient reason. He had 
in former years been a warm friend of the unhappy queen, 
dining often at her table, and acting in many things as her 
confidential adviser and supporter. But after the accession 
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of George IV. to the regency, and his strenuous endeavors 
to bring about a judicial separation from Caroline, a change 
was gradually discernible in the attitude of the chancellor 
toward this unfortunate woman, which has been not unreason- 
ably ascribed to his anxiety to retain the favor of the king. 
Certainly if with his strong influence over the regent, and 
his extraordinary ascendency in the House of Lords, Eldon 
had put his face resolutely against the persecution of the 
queen, the disgraceful proceedings which followed might 
have been spared. Unfortunately for himself, he chose to 
trim his sails to meet the royal favor, and yielded to the 
wishes of the king. Lord Liverpool accordingly introduced, 
with the approval of the ministry, his "Bill of Pains and 
Penalties against her Majesty,'' charging her with adulter- 
ous intercourse with her Italian servant. Even then, when 
the government was fairly embarked upon this perilous 
prosecution, the chancellor might well have saved himself 
the reproaches which were heaped upon him, had he main- 
tained 'a discreet silence, declining, as he might well have 
done, to participate in the discussions leading to the hear- 
ing. But, with a strange fatuity, he did not scruple to ally 
himself openly with the supporters of the bill. Erskine 
having moved that the queen be furnished with a list of the 
witnesses against her, and having supported his motion with 
a manly speech, Eldon spoke warmly in opposition to the 
motion, thus denying to the queen the privilege to which 
the meanest subject would have been entitled upon an 
indictment. Erskine afterward moved that, as the charge 
contained in the bill extended over several years and over 
many countries in Europe and Asia, the queen should, for 
the purpose of preparing her defense, be furnished with a 
specification of the times and places when and where the 
offense was charged to have been committed. This motion 
also was opposed by Eldon in a formal speech. 

But during the entire course of the trial, in which the 
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fervid eloquence of Denman and Brougham in defense of 
their client recalled the forensic splendors of the impeach- 
ment of Warren Hastings, Eldon's conduct as presiding 
officer of the Lords and president of the court was deserv- 
ing of the highest praise for the judicial dignity and abso- 
lute impartiality which it displayed. And it was not until 
the arguments were concluded, and the bill stood upon its 
second reading, that he again left the woolsack, assumed 
the r6le of partisan, and delivered a vigorous speech in 
support of the bill. The second reading was carried by a 
majority of only twenty-eight. This small majority, with 
the growing sentiment everywhere apparent of sympathy 
with the queen, should have warned the government against 
further proceedings ; nevertheless, they continued to press 
the bill to its third reading, Eldon again speaking in its 
support. The third reading was carried by a majority of 
only nine votes, and the ministry, conscious at last of the 
futility of further proceedings, moved that further consider 
ation of the bill be postponed six months; and it was subse 
quently withdrawn. Lord Eldon's connection with this 
miserable phase of English history must be dismissed with- 
out excuse, since it is utterly inexcusable. 

In 1 82 1 he was raised to an earldom by the king whose 
cause he had served so well. The royal patent conferring 
the new honor recited that it was bestowed in consideration 
of the 'distinguished ability and integrity which he had 
invariably evinced in administering the laws in his office of 
chancellor during the period of nineteen years.'' He took 
his seat in the House of Lords shortly afterward as an earl, 
and was warmly greeted by his brother peers of all parties, 
with whom he was always a universal favorite. 

He was much annoyed during this the second period 
of his chancellorship by the frequent complaints of delay in 
the business of his court, and he seems to have been exceed- 
ingly sensitive to criticism upon this point. These com- 
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plaints increased as his term went on, and in 181 1 they had 
become so frequent that he was reluctantly compelled to 
refer the subject to a select committee in the House of 
Lords, and a motion was made for a similar committee 
in the Commons. Jeremy Bentham, whose iconoclasm in 
all matters of law reform could illy brook the conservatism 
of Eldon, was especially bitter in his abuse of the chancellor 
because of the delays in his court. And the fifth volume 
of Bentham's published works contains a most bitter phi- 
lippic directed against Eldon and his court because of the 
delays and expenses incident to chancery litigation . Indeed, 
Bentham seems to have hated him from first to last with 
the most malignant and unsparing hatred, and omitted no 
opportunity of giving expression to his feelings. 

The press, too, lent itself to the propagation of absurd 
rumors concerning the chancellor's delays. It was asserted 
that many who had large sums of money due them, locked 
up in chancery, owing to the doubts and delays of the 
chancellor, actually died of poverty or a broken heart; and 
that their ghosts might be seen between midnight and cock- 
crow flitting around the accountant-general's office. Equally 
absurd stories were invented of a cargo of ice having melted 
away, and of a cargo of fruit having rotted away, while the 
chancellor was doubting what his judgment should be upon 
a motion for an injunction. 

One Taylor, a member of the House of Commons, came 
to be known as the especial guardian of litigants in chan- 
cery, and at each recurring session of Parliament, year after 
year, he introduced a resolution calling for an investigation 
of the delays in the court of chancery. How sorely these 
recurring complaints vexed the chancellor is apparent from 
a letter of his written in 18 12, a committee of the Commons 
being then engaged in one of these investigations. He 
writes: "I have now sat in my court for about twelve 
months, an accused culprit, tried by the hostile part of my 
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own bar, upon testimony wrung from my officers, and with- 
out the common civility of even one question put by the 
committee to myself in such mode of communication as 
might have been in courtesy adopted. When I say that I 
know that I am, and that my officers and that my succes- 
sors will be, degraded by all this, I say what I think I do 
know." 

But while the chancellor was not wholly blameless for 
the great delay in the dispatch of business, the fault was 
more the fault of the system than of the judge who admin- 
istered it. The country had outgrown the court of chan- 
cery. The court had still but two judges, the lord chancellor 
and the master of the rolls, just as there had been since the 
reign of Edward L, while its jurisdiction and its business 
had increased tenfold. So great had become the com- 
plaints as to the defects of the existing system that, in 
1813, Lord Eldon procurred the passage by Parliament of 
a bill for the appointment of a vice-chancellor for the double 
purpose of relieving the court of chancery and the House 
of Lords, where appeals and writs of error had accumulated 
so that it was many years behind in its appellate judicial 
business. Lord Campbell, with his accustomed sneer at 
Eldon, remarks upon this measure: ''I am sorry that the 
vice-chancellor's bill, which had become indispensable for 
Lord Eldon's own convenience, is the only instance of his 
doing anything for the improvement of our institutions." 

But however little he may have done for the improve- 
ment of English institutions or English laws, he certainly 
dispatched an immense amount of judicial business; and 
except when engaged in the cabinet, he devoted himself 
with unremitting zeal to his judicial duties. Much of his 
business was in the hearing of interlocutory motions, but 
these practically had the effect in many cases of final 
decrees. After the vice-chancellor's court was established, 
counsel were in the habit of bringing forward before Eldon 
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motions in causes pending before the vice-chancellor for 
the purpose of getting his opinion, and thus saving the 
expense and delay of further proceedings^ And counsel 
would frequently frame a bill for an injunction or a receiver 
for the purpose of bringing on a motion before the chan- 
cellor, and would thus obtain his opinion upon the subject- 
matter of the dispute. So great was the respect of the bar 
for his opinions that his decisions upon these interlocutory 
motions were often taken as final and conclusive between 
the parties. And there hardly seems sufficient ground for 
the statement attributed by Brougham to certain wits of the 
time, that the chancellor's court was the court of oyer sans 
terminer^ and the vice-chancellor's that of terminer sans oyer. 

He continued to hold the great seals until the dissolu- 
tion of Lord Liverpool's ministry, in 1827, when, owing to 
the illness of Liverpool, Mr. Canning was called to the 
head of the government, and all the anti-Catholic members 
of the cabinet, including Eldon, tendered their resignations, 
which were at once accepted. He continued to sit in the 
court of chancery for a period of three weeks, disposing of 
causes that had been argued before him, and on May i, 
1827, he surrendered the seals to the king at Carlton House. 
He had held the office longer than any of his predecessors, 
the total duration of his chancellorship, including both 
terms, lacking but a few weeks of twenty-five years. 

Lord Eldon passed from the court which he had so long 
adorned into private life with the good wishes and esteem 
of the entire bar. Indeed, from his first entry into the law 
he had been a favorite with both branches of the profession. 
And this continued during his occupancy of the woolsack, 
notwithstanding his somewhat miserly distribution of pro- 
fessional honors. One of the especial prerogatives of the 
English chancellors is that of rewarding merit at the bar by 
nominating deserving barristers to the honor of king's coun- 
sel, a rank entitling the recipient to don the silk gown and 
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sit within the bar. Eldon had himself obtained this pro- 
motion after only seven years' practice, while Campbell 
complains of his withholding from him the coveted silk 
after he had been twenty years at the bar, and for several 
years the leader of his circuit; and mentions other instances 
of still greater injustice. He was, too, severely blamed 
for withholding their well-earned professional advancement 
from Denman and Brougham, who had given mortal offense 
to George IV. by their spirited defense of Queen Caroline. 

He was also much criticised for his inattention to the 
social duties of his station, and for his neglect of the hos- 
pitalities usually extended to the profession by the chancel- 
lors. And to one familiar with the rigid etiquette of the 
English bar in matters of this nature, it is not surprising 
that these charges assumed more serious importance than 
their cause would seem to demand. But, despite his faults 
of omission in these minor details, he had so endeared him- 
self to the entire profession that his surrender of the seals 
was universally regretted. 

The limits of this address will neither permit an extended 
review of his judicial career nor admit of an exhaustive 
analysis of his character as a judge. It is only proposed, 
therefore, to sketch in brief some of the leading character- 
istics of his judicial record. Nearly fifty closely printed 
octavo volumes of reports contain his decisions as an equity 
judge. Next to the profound knowledge amounting to a 
complete mastery of the science of equity,* a^ well as of its 
practice and procedure, which is apparent upon every page 
of these reports, their most noticeable feature is the prone- 
ness to doubt which Eldon everywhere displays. In this 
respect he has become proverbial. Again and again he 
sums up a case in the most masterly and comprehensive 
view of the principles and precedents applicable to the 
questions involved, only to conclude with an expression of 
his doubts as to the correctness of his own views, and a 
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desire for further and more mature consideration. In an 
opinion fairly luminous with its profound insight into the 
equitable principles which should govern the case, he would 
challenge the admiration of the entire bar who were listen- 
ing, only to end with an expression of his doubts and a 
curia advisari vtdt. And the remarkable feature of it all 
was that he himself was the only person who doubted. 
Lyndhurst, who succeeded him, stated the case epigram- 
matically in a speech in Parliament in 1829, when, alluding 
to Eldon, he used these words: ''It has been often said in 
the profession that no one ever doubted his decrees except 
the noble and learned lord himself." And the words were 
no unmeaning compliment, since it is said by Campbell that 
only two of his decisions were ever reversed by the House 
of Lords. 

He himself was not insensible to this weakness, and in 
his ''Anecdote Book," a sort of fragmentary autobiography 
in manuscript, which he wrote in his later years for the 
entertainment of his grandson, he thus excuses his faults 
of hesitation — and very satisfactorily, it must be confessed: 
"I always thought it better to allow myself to doubt before 
I decided than to expose myself to the misery, after I had 
decided, of doubting whether I had decided rightly and 
justly." And he seems to have guided himself by the 
advice of the celebrated French chancellor, D'Aguesseau, 
to his son: "My son," said the chancellor, "when you 
shall have read what I have read, seen what I have seen, 
and heard what I have heard, you will feel that if on any 
subject you know much, there may be also much that you 
do not know; and that something even of what you know 
may not, at the moment, be in your recollection; you will 
then, too, be sensible of the mischief and often ruinous 
consequences of even a small error in a decision; and con- 
science, I trust, will then make you as doubtful, as timid, 
and consequently as dilatory, as I am accused of being. ' ' 
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He was, moreover, proverbially slow in the hearing of 
causes, encouraging rather than restricting argument, and 
willingly hearing all the counsel on either side, juniors as 
well as seniors, without restriction or hindrance. Upon this 
point he says, in the case of ex parte Pease, i Rose, 237: 
' ' I know a great deal of time is consumed in hearing argu- 
ments, but a great deal of justice is the result.'* 

Three objects he seems to keep prominently in view in 
all his judicial decisions. These he states in his opinion 
in Attorney-General vs. Skinner's Company, 2 Russ. 437, 
as follows: ''Looking back to my judicial conduct — I hope 
with no undue partiality or self-indulgence — I can never be 
deprived of the comfort I receive when I recollect that in 
great and important cases I have endeavored to sift all the 
principles and rules of law to the bottom, for the purpose 
of laying down in each new and important case as it arises 
something, in the first place, which may satisfy the parties 
that I have taken pains to do my duty; something, in the 
second place, which may inform those who, as counsel, are 
to take care of the interests of their clients, what the reasons 
are upon which I have proceeded, and may enable them to 
examine whether justice has been done; and further, some- 
thing which may contribute toward laying down a rule, so 
as to save those who may succeed to me in this great situ- 
ation much of that labor which I have had to undergo by 
reason of cases having been not so determined, and by rea- 
son of a due exposition of the grounds of judgment not 
having been so stated." 

Again, he says in his ''Anecdote Book": "I thought it 
my indispensable duty as a judge in equity to look into the 
whole record, and all the exhibits and proofs in cases, and 
not to consider myself as sufficiently informed by counsel. 
This I am sure was right." And he once narrated, with 
much satisfaction, that Lord Abergavenny had told him 
that he had compromised a suit because his attorney had 
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told him there was a weak point in the case which, though 
the opposing parties had not discovered it, ''that old fellow' ' 
would be sure to find out if the case came before him. 

His judicial style has been severely criticised, and his 
opinions are by no means models of faultless rhetoric. His 
sentences are generally long, frequently involved, and his 
choice of terms is not always elegant when tested by literary 
standards. But it is to be remembered that his opinions, 
like those of most English judges, were always delivered 
extemporaneously, and that he rarely made use of the aid 
of notes. Unless in one or two cases, which he decided by 
consent of the parties after he resigned the great seal, he 
never put pen to paper in preparing his opinions. It is to 
be remembered, also, that from the time when he began 
to fit himself for the bar he utterly relinquished literature; 
and while he did not, like Blackstone, bid farewell to his 
muse in atrocious verse, the parting was none the less final 
and complete. But it may well be doubted whether his 
complete abandonment of literature, even as a recreation, 
detracted in any degree from his transcendent ability as a 
judge. The span of life is too short, and the law is too 
jealous a mistress, to permit one to attain the highest rank 
as a jurist and to acquire more than a smattering of literary 
culture. 

While profoundly versed in all the technical learning 
necessary to the proper discharge of his duties, Eldon 
excelled especially in the law of real property. In this 
department he was, perhaps, more profoundly and accu- 
rately versed than any man of his time at the English bar 
or upon the English bench. He displayed, also, a wonder- 
ful grasp and mastery of the principles governing equitable 
remedies, especially the remedies of specific performance, 
injunctions, and receivers. Indeed, the law of injunctions 
was largely shaped by his decisions, the instances of the 
relief before his time being comparatively few in number. 
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and the principles applicable to this extraordinary remedy 
being far from settled. So, too, the law of copyright 
derived considerable impetus from his decisions, some of 
which have been followed as leading cases to the present 
time. He also relaxed the strict rule that all parties in 
interest must be made parties to the litigation, and estab- 
lished the reasonable and salutary doctrine that a bill might 
be filed by several persons in behalf of themselves and all 
others in interest. 

Viewing him side by side with the more illustrious of 
his predecessors, it is not difficult to distinguish isolated 
features in which Eldon was their inferior. Thurlow, per- 
haps, had more native ability of a rugged and aggressive 
type; Hardwicke certainly displayed more judicial origi- 
nality; Somers surpassed him in accomplished learning and 
profound scholarship; Bacon excelled him in what may be 
termed the philosophy of jurisprudence; and Bacon and 
Hardwicke both displayed more of that creative ability 
which established general principles upon which future 
chancellors might safely build. It is only when we con- 
sider the judicial character of Eldon as an entirety that we 
reach a proper estimate of his true rank among the judges 
of the past. Wei see a profound and exhaustive knowledge 
of all the doctrines of the court of chancery, as well as of 
its practice and procedure from the earliest times; a com- 
plete mastery of all its decisions; a rare facility in the appli- 
cation of his immense stores of judicial learning to the case 
in hand; an almost intuitive faculty of determining upon 
first examination of a case its real bearings; a patience and 
thoroughness in examining every detail of fact and every 
authority bearing upon the case — all these, combined with 
a never-failing courtesy and urbanity in the discharge of 
his judicial duties, present a peculiar combination of judi- 
cial qualities, all of which are requisite to the character of the 
ideal judge, and in all of which Eldon was never surpassed. 
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His judicial fame may well rest upon the sure basis of 
the universal estimate of the profession; for, after all, a 
judge's reputation is made or marred by the bar — and with 
the bar Eldon was supreme. Friends and foes alike conr 
ceded his wonderful attainments as a judge, and through 
all the heated political controversies in which he was so 
often involved, his rank as the foremost English judge of 
his time was never questioned by the profession, to whose 
crucial test his judicial record of a quarter of a century was 
submitted and not found wanting. Campbell, enumerating 
his faults with no unsparing hand, and with his accustomed 
sneer at his personal foibles, yet does full justice to his 
ability as a judge. He says: ''With all these defects, which 
I enumerate to show that I do not view him with blind 
admiration, and to give some value to my praise of him, I 
do not hesitate a moment to place him, as a judge, above 
all the judges of my time. " And alluding to his deficiency 
in knowledge of the civil law, Campbell says: ''Had he 
possessed this, he would have been the most accomplished 
judge who ever sat on any British tribunal." 

And yet he missed, in part, the opportunities of his 
judicial career. He was great only as a judge, not as a 
statesman. His tendencies were all conservative, not cre- 
ative. No English chancellor ever had greater opportu- 
nities of connecting his fame with law reforms ; but they 
were opportunities which were all unheeded. Coming into 
power at a time when the growing demands of commerce 
and of business all pointed to the necessity of reform in the 
procedure of the courts, had he possessed the boldness and 
energy to take the lead in promoting measures of law 
reform, the long duration of his chancellorship and his 
great ascendency in the House of Lords would have enabled 
him to add to his judicial reputation that of a law reformer 
second to no English judge of the past or present time. 

It is true that during the period of his chancellorship 
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reform bills were as yet innovations in English jurisprudence, 
as in English politics. But Bentham's leaven of law 
reform — ^that potential force which has never since ceased 
in its operation upon the ancient system — was already 
making itself felt. Yet against all improvements in the 
practice and procedure of the courts, as against most meas- 
ures of law reform, Eldon set his face steadily like a rock. 
With the exception of the bill which he was reluctantly 
compelled to introduce for the creation of a vice-chancellor, 
and a bill which he proposed and carried through Parlia- 
ment in 1 8 19, to abolish that relic of barbarism, trial by 
battle in real actions, his voice and his vote were always 
recorded against improvements in the law. Again and 
again he resisted measures looking to improvement in the 
criminal code, even opposing a bill for the abolition of 
capital punishment for the crime of forging negotiable 
securities. Measures looking toward a change in the organi- 
zation and procedure of his own court uniformly met with 
his opposition, and that opposition generally insured their 
defeat. 

The years 1832 and 1833 were exceedingly prolific in 
measures of law reform, all of which met with a sturdy 
opposition from the venerable ex-chancellor. Among 
these may be enumerated a bill prepared by the real prop- 
erty commissioners, headed by Lord Campbell, to abolish 
the tedious and expensive system of fine and recovery by a 
fictitious suit in the common pleas, as a means of aliening 
real property, and to substitute therefor a simple deed; a 
bill to abolish a large number of sinecure offices in chan* 
eery — which, to his extreme disgust, became a law; a bill 
to enable plaintiffs and defendants in actions at law to 
examine each other upon interrogatories; a bill, founded 
upon the report of the common-law commissioners, author- 
izing the judges to make rules regulating the pleadings and 
practice in their courts, which resulted in the celebrated 
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rules of Hilary term, 4 William IV.; and a bill introduced 
by Brougham for the creation of the system of county 
courts. 

We smile as we read the list of measures which he thus 
opposed, but here again, as upon the question of his doubts 
and hesitation, we may hear him in his own defense. Writ- 
ing to Lord Redesdale, he epitomizes his views upon law 
reform in these words: ''A little that is reasonable may be 
effectually attempted; when, if you propose all that is rea- 
sonable, nothing would be done." And he concludes this 
letter with these words: '^ Indulge the appetite for alteration 
in the law, which we hear so much of nowadays, and in a 
reign or two more we shall not have a lawyer — a well- 
grounded lawyer — left. ' ' 

In politics Eldon was a Tory of the Tories. During the 
fifty-five years of his parliamentary career in the Commons 
and in the Lords he was uniformly arrayed agaist all meas- 
ures of innovation or of reform. He clung to the old land- 
marks in politics as tenaciously as in law, and the political 
doctrines which he had espoused in early manhood were 
the doctrines by which he was guided to the end of his 
career. ''He had imbibed," says Brougham, ''from his 
youth, and in the orthodox bowers which Isis waters, the 
dogmas of the Tory creed in all their purity and vigor. By 
these dogmas he abided through his whole life with a stead- 
fastness, and even to a sacrifice of power, which sets at 
defiance all attempts to question their perfect sincerity. 
Such as he was when he left Oxford, such he continued 
above sixty years after, to the close of his long and pros- 
perous life; the enemy of all reform, the champion of the 
throne and the altar, and confounding every abuse that sur- 
rounded the one or grew up within the precincts of the other 
with the institutions themselves; alike the determined 
enemy of all who would either invade the institution or 
extirpate the abuse." 
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This phase of his political character was well illustrated 
by an incident which occurred in his old age, and which is 
mentioned by Twiss in his biography. In 1834, in com- 
pany with the Duke of Wellington, he attended the com- 
memoration exercises at the University of Oxford, when his 
grandson received his degree. The distinguished couple 
were of course received with much enthusiasm, and their 
appearance in public was everywhere greeted with rapturous 
applause. But of all the honors heaped upon him on this 
occasion, the venerable chancellor was best pleased with an 
incident which he afterward related in these words: ''I will 
tell you what charmed me very much when I left the 
theater, and was trying to go to my carriage ; one man in 
the crowd shouted out, 'There's old Eldon; cheer him, for 
he never ratted!' I was very much delighted, for I never 
did rat. I will not say I have been right through life — I 
may have been wrong — but I will say that I have been 
consistent." 

But his conservatism in politics was the conservatism of 
conviction, and not of fear. No minister was ever bolder 
in public emergencies. And in a great political crisis, with 
a cabinet falling in pieces around him, the country in jeop- 
ardy, and the monarchy apparently tottering to its founda- 
tion, Eldon arose to the full measure of the occasion, and 
marshaled his forces with the coolness and daring of a 
veteran general. With a consummate skill in mastering 
men, and a still rarer facility in mastering kings, and with 
a courage that in political crises was simply sublime, he was 
the man of all others to lead a forlorn hope in an attempt 
to save his party or his ministry from utter annihilation. 
And yet he never rose to the dignity of statesmanship. He 
could build cabinets, but when built he could propose no 
great measures of policy or reform for their perpetuation. 
With the boldness to defend existing abuses in the law, in 
the church, and in the state, he lacked the courage and 
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inclination to originate great measures to perpetuate a 
ministry which he had created or conserved. 

In no feature of his political career is his intense Tory- 
ism more apparent than in his life-long struggle against 
Catholic emancipation and the removal of political disabili- 
ties from members of the Romish Church. Beginning as 
early as 1789, for forty years the question of Catholic eman- 
cipation was a controlling question in English politics; and 
for forty years Eldon was the leader of the conservative 
forces of church and state in opposition to the measure. 
At first the odds were largely in his favor> and every bill 
looking toward a removal of the disabilities was defeated 
by immense majorities. But during the later years of the 
struggle he fought the fight with constantly waning majori- 
ties» until 1829, when the measure became a law. As indi- 
cating the intensity ^ his prejudice in this direction, when 
debating the king's message, in 1829, which had contained 
a suggestion for the removal of the disabilities, Eldon used 
these words: ''If he had a voice that would sound to the 
remotest corner of the empire, he would re-echo the prin- 
ciple which he most firmly believed: that, if ever a Roman 
Catholic was permitted to form part of the legislature of 
this country, or to hold any of the great executive offices 
of the government, from that moment the sun of Great 
Britain would be set!'* 

But his hostility to the Catholics was political rather 
than religious. And while his leadership in opposition to 
Catholic emancipation gained for him a degree of reverence 
from the followers of the Established Church which has 
been accorded to few laymen, he was far from being a reli- 
gious man. Byron relates that on one occasion, when the 
House of Lords was nearly tied on one of the debates upon 
the Catholic question, he was sent for in great haste to a 
ball, which he reluctantly left to emancipate five million 
people. Eldon turning around saw Byron, and said to a 
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peer who was sitting beside him on the woolsack: ''Damn 
them! They will have it now! By God! the vote that is 
just come in will give it to them." 

Few men who have been trained for the bar, and whose 
ambition has been professional, and not political, have 
attained so great an ascendency in politics, or have been so 
positive a power in the state for so long a period of time. 
For thirty years Eldon was the autocrat of the House of 
Lords. He ruled them in all matters of law, in all questions 
of church, and in all matters of state and of politics. From 
his first entry into the cabinet he became a positive element 
in English politics, and during the long and exciting period 
embracing the state trials, the Napoleonic wars, the orders 
in council, our War of 1812, the final overthrow of Napo- 
leon, the contest for Catholic emancipation, and even down 
to the passage of the reform bill, his ascendency in the 
House of Lords, and his leadership of the conservative 
forces in church and state, were unquestioned. 

Indeed, his entry upon public life was at a period singu- 
larly auspicious for one of his conservative tendencies, since 
it was at the high-tide of reaction in England from the 
democratic doctrines which were elsewhere gaining ground 
with rapid stride. He came upon the stage in the begin- 
ning of that wonderful period which was aptly termed by 
Rousseau, "The Coming Age of Revolutions." Our colo- 
nies had declared their independence, and had achieved it 
by the sword ; the first mutterings were already heard of the 
coming storm of revolution in France, and when that storm 
had worn itself out and spent its fury there, it seemed more 
than probable, in the growing discontent, seditious meet- 
ings, and treasonable utterances everywhere apparent, that 
the scene of action was likely to be transferred to England. 
In this critical juncture Scott came to the front as the 
defender of the ancient landmarks. His position as attor- 
ney-general placed him in the foreground in the prosecution 
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of the political and state trials which followed, and in his 
profession and in the cabinet, in Parliament and every- 
where, he appeared as the champion of the constitution and 
the enemy of all innovation and reform. In the heat and 
excitement of those troublous times he addressed himself 
boldly to the task of crushing out the new republican phi- 
losophy. And by force of his genius, daring, and ability he 
thus became the recognized leader of the conservative forces 
of England. 

His private life was unsullied. In an age whose politics 
were none too clean, whose morals were none too pure, and 
serving a king whose profligate career brought lasting dis- 
grace upon the English monarchy, Eldon left behind him 
a reputation which was never assailed by his most bitter 
political enemies. The most charming feature of his pri- 
vate life was his tender devotion to his wife. The Bessie 
who had won his young affections, and who had deserted 
home for his sake, with only poverty staring them in the 
face, remained through life the supreme mistress of his 
affections. When she was no longer young or beautiful, 
and when her infirmities of age and peculiarities of temper 
had almost wholly deprived Eldon of hospitable intercourse 
with his friends, he still displayed the most tender and 
devoted affection toward her, and never wearied of recount- 
ing her praises, or of telling the story of the heroism with 
which she had borne their early years of poverty. Her 
death, which occurred in 1831, left him quite broken down, 
and he seems never to have fully recovered from the shock. 

His devotion to his brother William, Lord Stowell, is 
also worthy of note; and the warmth of their affection is 
manifest in all their voluminous correspondence, which 
covers the entire period of their public life. Lord Stowell 
was the elder brother, and the later years of his life were 
clouded by a failure of his mental faculties. But the 
weakening of his powers only served to render more touch- 
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ing the fraternal regard between the two brothers, and the 
elder, notwithstanding the dark cloud which was closing 
about him, seemed conscious to the last of the unwavering 
tenderness with which ''Jack" watched over him. 

His life after resigning the great seals in 1827 was as 
uneventful as that of most ex-chancellors. He seems to 
have looked with some confidence to a recall to the wool- 
sack, and in his correspondence for some years afterward 
there are traces of disappointment that the looked-for sum- 
mons to the royal closet to ag^in receive the seals did not 
come. Cabinets were made and unmade, ministers came 
and went, a new sovereign ascended the throne, and still 
the sturdy old Tory was left in retirement, until at length 
he abandoned all hope of being recalled to power. He 
still attended the House of Lords, however, and took an 
active part in opposition to the reform bill, as well as to the 
various measures of law reform which the disciples of Ben- 
tham were bringing forward. His last speech in the House 
of Lords was delivered July 25, 1834, in opposition to a 
bill for the construction of a railroad, which he character- 
ized as a dangerous innovation. 

He had outlived his time. His early associates in poli- 
tics and at the bar were all dead. Reforms in government 
and in the law were everywhere confronting him. Catholic 
emancipation had become a fact; the reform bill was a thing 
of the past; the times were out of joint. With universal 
change around and about him, he alone continued unchanged. 
Loyal to the convictions of his youth, he remained the last 
of his school of politicians and of lawyers. Thus he awaited 
patiently, and even hopefully, the coming of that event 
which should give him release. He died January 13, 1838, 
at the age of eighty-six. 
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The story I have to tell is of a great advocate; the 
greatest, indeed, who has ever adorned our profession; who 
in a time of imminent national peril did more to preserve 
the liberty of the citizen and the freedom of the press than 
any other one man in England; whose earlier career was 
marked by privation, poverty, and suffering, followed by a 
professional success so instantaneous, so dazzling, and so 
complete that even now, after the lapse of more than a 
century, it reads more like romance than reality. It is the 
story of Thomas, Lord Erskine, who from the humble rank 
of a midshipman in the English navy rose by force of his 
unaided genius to be the foremost figure at the bar of 
England, and to be Lord High Chancellor of Great 
Britain. 

As you pass down the High Street of the old town of 
Edinburgh, which leads from the castle to Holyrood palace, 
midway between the two stands a dingy and venerable stone 
house of four or five stories in height. A tablet set into 
the wall just over the doorway records the fact that in this 
house Thomas Erskine was born on the loth day of Janu- 
^^y» 1750- He was the third and youngest son of the tenth 
Earl of Buchan, a family singularly prolific in talented men, 
not a few of its representatives having attained distinction 
in the learned professions. His education was begun at 
the high school of Edinburgh, where he spent several years. 
The family being obliged, through pecuniary difficulties, 
to leave Edinburgh and remove to St. Andrews, he was sent 
to the grammar school at that place, where he obtained a 
somewhat meager store of classical learning. He afterward 
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pursued a select course at the University of St. Andrews, 
although he was never regularly matriculated as a member 
of the University. 

While at St. Andrews, young Krskine began to mani- 
fest a somewhat earnest desire to fit himself for one of the 
learned professions. His wishes in this respect were, how- 
ever, doomed, for the time, to disappointment. His father's 
straitened circumstances rendered it impossible to extend 
the needed assistance, his means having been exhausted in 
the education of the older sons. An attempt was then 
made, through influential friends of the family, to obtain 
for him a commission in the army. This project was soon 
abandoned, it being found impossible to procure the desired 
commission unless by purchase, and the financial condition 
of the family not being such as to warrant a purchase. In 
this exigency it was decided, somewhat in opposition to his 
own wishes, to send the young lad to sea. Accordingly, 
through the influence of Lord Mansfield, in the spring of 
1764, he entered the royal navy as a midshipman, at the 
age of fourteen years. 

He spent four years in the navy, mostly in the West 
Indies and along the American coast. Such limited oppor- 
tunities of self-culture as a British man-of-war presented 
were not neglected by the young midshipman, and he 
added considerably to his store of general knowledge dur- 
ing these years. Having served as a lieutenant on the home 
voyage of his vessel, he refused to return to sea in the ca- 
pacity of midshipman, and there being no immediate pros- 
pect of promotion, he quitted the navy. 

His father dying at this juncture, and the scanty patri- 
mony left the young man being insuflicient for his education 
at one of the great universities, he turned his attention to 
the army, and his slender means were invested in the pur- 
chase of an ensign's commission in the First Regiment of 
Foot. He entered the army in 1768, at the age of eighteen 
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years. The next two years of his career may be passed 
over as meager in incident and uneventful in their history. 
His life was the usual and uneventful one of a poor sub- 
altern in a marching regiment, stationed at different provin- 
cial towns. During this period he made the acquaintance 
of Frances, daughter of Daniel Moore, a member of Parli- 
ament for Marlow, with whom he was joined in marriage on 
the 2ist of April, 1770. His marriage, although deemed 
imprudent by many of his friends on account of his extreme 
youth, he being then but twenty years of age, resulted very 
auspiciously. 

In the same year his regiment was ordered to Minorca, 
where he passed two years in virtual exile. His time while 
at Minorca was spent in a diligent and persistent study of 
English literature. Milton and Shakespeare were his chief 
delight, although he read and reread Dryden and Pope 
until they were familiar to him as household words. The 
effect of these two years of study may be traced through 
his style and diction in after life, and the culture thus 
attained stood him well in stead of a university education. 
As illustrating his versatility may be mentioned the circum- 
stance of his acting for a considerable portion of the time 
as chaplain of his regiment. 

Returning with his regiment to England in 1772, he 
obtained leave of absence for six months, and immediately 
entered upon the pleasures which the society of the metropo- 
lis afforded. His literary tastes, his sprightliness of man- 
ner, and his brilliant colloquial powers soon won for him 
an enviable reputation in society. He frequented the levees 
of the celebrated Mrs. Montagu, where he soon became a 
welcome guest, and mingled with such men as Dr. John- 
son, Sir Joshua Reynolds, the Dean of St. Asaph, and other 
famous wits and men of letters of the time. With more 
impetuosity than discretion, he did not hesitate to enter 
into spirited discussions with Johnson, and the veracious 
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Boswell has recorded the admiration of the great literary 
giant for the poor ensign. 

In 1773 he was promoted, by seniority, to a vacant lieu- 
tenancy. But military life was beginning to lose its charms, 
and the weary dragging about from one provincial town to 
another, with a young family upon his hands, was fast 
becoming irksome. During the summer of 1774, while 
stationed at a country town where the assizes were being 
held, the young lieutenant chanced to stroll into court in 
the full uniform of the Royals. Lord Mansfield, who was 
holding the assizes, noticing his uniform, was led to inquire 
who the young officer was. Upon learning that it was he 
whom he had aided in sending to sea ten years before, he 
invited him to a seat on the bench, explained the salient 
features of the case on trial, and showed him other grati- 
fying marks of attention. Erskine watched the proceed- 
ings with the liveliest interest, and never underrating his 
own powers, fancied that he could have made a better argu- 
ment than any of the counsel engaged on either side. The 
thought suddenly occurred to him that he might yet be a 
lawyer. Being invited to dine with Lord Mansfield that 
evening, he took the first opportunity, when they were alone, 
of disclosing his desire for a change of profession, and of 
asking the views of that eminent judge upon his plans. 
Mansfield, who had a lively appreciation of his talents as 
displayed in conversation, by no means discouraged him, 
although he advised consultation with his relatives before 
taking so important a step. Consulting his mother, he 
found to his delight that her views coincided with his own, 
and the change was accordingly decided upon. In later 
life he was fond of quoting his mother's exact words in 
advising the change: "Tom must go to the bar and be Lord 
Chancellor. '* Lord Brougham relates that his faith in 
prophecy and in the supernatural led him always to con- 
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sider these words as prophetic of his speedy rise, and of his 
accession to the great seal without any intermediate prefer- 
ment. 

On the 26th of April, 1775, he was entered as a student 
of Lincoln's Inn, and on the 13th of January in the follow- 
ing year he was matriculated at Cambridge, and became a 
Fellow Commoner of Trinity College. At that time a 
student was required, in all the inns of court, to be entered 
five years before being called to the bar, unless he had 
received the degree of master of arts from either of the 
universities, in which event he could be called after keeping 
his terms for three years. Erskine's object, therefore, in 
matriculating at Cambridge was simply to keep his terms, 
and to obtain the degree to which, by virtue of his rank as 
the son of a nobleman, he was entitled without study or 
examination. He so contrived as to keep his terms both 
at Cambridge and at Lincoln's Inn, and for a time retained 
his commission in the army, having obtained a six months' 
leave of absence. At the end of his leave he sold his com- 
mission, with the proceeds of which, and with such help as 
he could obtain from his friends, he managed to defray his 
expenses at Cambridge and at Lincoln's Inn. 

His legal studies were begun as a pupil of Mr. Buller, 
afterward Mr. Justice Buller, with whom he had the excit- 
ing contest upon the trial of the Dean of St. Asaph. While 
in Buller's office, he devoted himself assiduously to the 
duties of the place, and upon the promotion of that gentle- 
man to the bench, he entered the office of Mr. Wood, after- 
ward a Baron of the Exchequer. As may be imagined, he 
was during this period in very straitened circumstances, 
and it was only by the exercise of the closest economy that 
he was enabled, with some little assistance from his friends, 
to struggle on. Reynolds, in his ''Life and Times," 
relates that, ''The young student resided in small lodgings 
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near Hampstead, and openly avowed that he lived on cow- 
beef, because he could not afiEord any of a superior quality, 
dressed shabbily, expressed the greatest gratitude to Mr. 
Harris for occasional free admissions to Covent Garden, 
and used boast ingly to exclaim to my father, 'Thank for- 
tune, out of my own family, I don't know a lord.' " 

At the end of Trinity Term, July 3, 1778, Erskine was 
called to the bar by the Honorable Society of Lincoln's 
Inn, but he still continued his self-imposed discipline in 
special pleading with Mr. Wood for a year after his call. 
The young barrister's prospects were far from encouraging. 
With a growing family dependent upon him for support, 
without means, and without that professional and social 
connection with the attorney class which insures briefs and 
retainers, he had little reason to expect that his case would 
prove an exception to the tardy recognition of professional 
merit for which the English bar has become proverbial. 
He doubtless looked forward to a weary probation upon the 
back benches of the court, among the horde of nameless 
and briefless juniors, lingering, like the ghosts upon the 
banks of the Styx, waiting wearily for a passage over the 
river. But his expectations, if such they were, were happily 
disappointed, and his rapid advancement from obscurity to 
the first place at the bar was without precedent. 

His first retainer was in the Michaelmas Term after his 
call to the bar, in the case of Captain Baillie, lieutenant- 
governor of Greenwich Hospital, in which he was retained 
as junior of five counsel, to show cause against a rule for a 
criminal information, on account of an alleged libel upon 
Lord Sandwich, the first lord of the admiralty, and upon 
the officers of the hospital, Baillie having charged them with 
abusing their trust. Sitting one day in his chambers in a 
fit of depression, clientless and briefless, Erskine was sur- 
prised by a knock at his door, and there was handed him a 
slip of paper on which were written these words: 
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King's Bench, 

The King v. Baillie. 

Retainer for the Defendant, 

The Honorable Thomas Erskine, 

One Guinea I " 



And an actual guinea, his first fee, was placed in his hands. 
This guinea, the first of a golden stream which was soon to 
pour in upon him, he long retained as a curiosity, and was 
accustomed to show it with pride to his friends. 

His connection with this case was best related by him- 
self many years afterward as follows: ''I had scarcely a 
shilling in my pocket when I got my first retainer. It was 
sent to me by a Captain Baillie of the navy, who held an 
office at the board of Greenwich Hospital ; and I was to 
show cause, in the Michaelmas Term, against a rule that 
had been obtained in the preceding term, calling upon him 
to show cause why a criminal information for a libel, reflect- 
ing on Lord Sandwich's conduct as governor of that charity, 
should not be filed against him. I had met, during the 
long vacation, this Captain Baillie, at a friend's table, and 
after dinner I expressed myself with some warmth — prob- 
ably with some degree of eloquence — on the corruption of 
Lord Sandwich as first lord of the admiralty, and then 
adverted to the scandalous practices imputed to him with 
regar^l to Greenwich Hospital. Baillie nudged the person 
who sat next to him, and asked who I was. Being told 
that I had just been called to the bar, and had been formerly 
in the navy, Baillie exclaimed, with an oath, 'Then I'll 
have him for my counsel!' I trudged down to Westminster 
Hall when I got the brief, and being the junior of five who 
would be heard before me, never dreamed that the court 
would hear me at all. 

"Bearcroft, Peckham, Murphy, and Hargrave were all 
heard at considerable length, and I was to follow. Har- 
grave was long-winded, and tired the court. It was a bad 
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omen; but as my good fortune would have it, Hargrave was 
not well and was obliged to retire once or twice in the 
course of his argument. This protracted the cause so long 
that, when he had finished, Lord Mansfield said that the 
remaining counsel should be heard the next morning. This 
was exactly what I wished. I had the whole night to 
arrange, in my chambers, what I had to say the next morn- 
ing, and I took the court with their faculties awake and 
freshened, succeeded quite to my own satisfaction (some- 
times the surest proof that you have satisfied others), and 
as I marched along the hall after the rising of the judges, 
the attorneys flocked around me with their retainers. I 
have since flourished, but I have always blessed God for 
the providential sickness of poor Hargrave." 

No extracts will do justice to this wonderful effort of 
Erskine's, but I cannot forbear a passage from his opening 
sentences. Rising from the back row where the junior 
barristers were required to sit, unknown to nearly all present 
in the court-room, in a firm, but modest and conciliating 
tone, he thus began: '^My Lord, I am likewise of counsel 
for the author of this supposed libel; and if the matter for 
consideration had been merely a question of private wrong, 
I should have thought myself well justified, after the very 

ft 

able defense made by the learned gentlemen who have 
spoken before me, in sparing your lordship, already fatigued 
with repetition, and in leaving my client to the judgment 
of the court. But upon an occasion of this serious and 
dangerous complexion — ^when a British subject is brought 
before a court of justice only for having ventured to attack 
abuses, which owe their continuance to the danger of attack- 
ing them — when without any motives but benevolence, jus- 
tice, and public spirit, he has ventured to attack them, 
though supported by power, and in that department, too, 
where it was the duty of his office to detect and expose 
them — I cannot relinquish the high privilege of trying to do 
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justice to such merit; I will not give up even my small share 
of the honor of repelling and exposing so odious a prose- 
cution!" 

To appreciate correctly this wonderful address, the 
entire circumstances attending the case must be borne in 
mind. It is to be remembered that it was the first effort 
of an unknown barrister, but just called to the bar, unprac- 
ticed in public speaking, whose life, until three years previ- 
ous, had been passed in the not over-refined society of a 
man-of-war, or in the barrack-room of a marching regi- 
ment, now called upon to address a court venerable in years 
and wisdom, to succeed four eminent counsel who had 
exhausted the subject before the poor junior could proceed, 
and before a court-room packed to the utmost with an eager 
multitude. In the light of all these attending circum- 
stances, this maiden speech, matchless in any time or under 
any circumstances, may justly take rank as the most won- 
derful forensic effort of ancient or modern times. 

It is worthy of note that in this, his first speech at the 
bar, was manifested that fearless and courageous disposition 
which, throughout his entire professional career, was so 
marked a trait of his character. The venerable Lord Chief 
Justice Mansfield, whose word had been law in Westminster 
Hall for a quarter of a century, observing Erskine growing 
personal in his allusions to Lord Sandwich, the first lord of 
the admiralty, checked him with the observation that Lord 
Sandwich was not before the court. The intrepid young 
advocate burst forth with the impetuous words: *'I know 
that he is not formally before the court ; but for that very 
reason I will bring him before the court. He has placed 
these men in front of the battle, in hopes to escape under 
their shelter, but I will not join in battle with them. Their 
vices, though screwed up to the highest pitch of human 
depravity, are not of dignity enough to vindicate the com- 
bat with them. I will drag him to light who is the dark 
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mover behind this scene of iniquity. I assert that the Earl 
of Sandwich has but one road to escape out of this business 
without pollution and disgrace; and that is by publicly dis- 
avowing the acts of the prosecutors and restoring Captain 
Baillie to his command. If he does this, then his offense 
will be no more than the too common one of having suffered 
his own personal interest to prevail over his public duty, in 
placing his voters in the hospital. But if, on the contrary, 
he continues to protect the prosecutors, in spite of the evi- 
dence of their guilt, which has excited the abhorrence of 
the numerous audience that crowds this court; if he keeps 
this injured man suspended, or dares to turn that suspension 
into a removal, I shall then not scruple to declare him an 
accomplice in their guilt, a shameless oppressor, a disgrace 
to his rank, and a traitor to his trust. ' ' 

This arraignment of the conduct of the first lord of the 
admiralty, for bitterness of invective, withering scorn and 
fearless denunciation, is, perhaps, without a parallel in the 
English language. It is needless to add that the rule was 
discharged, with costs. Being afterward asked how he had 
dared to face Lord Mansfield with so bold a front, he replied 
that it had seemed to him as though his little children were 
plucking his robe and saying to him, ''Now, father, is the 
time to get us bread." 

In the annals of the English and American bar there is 
no other instance where a lawyer has ever achieved such 
instantaneous, complete, and assured success. It is said 
that, as he passed out of court, more than twenty retainers 
were actually put into his hands by admiring attorneys who 
had listened to his impassioned eloquence. Certain it is 
that briefs and fees, large and small, at once poured in 
upon him in a continuous stream, and his business from 
this time rapidly increased until his professional income at 
length reached the sum of twelve thousand pounds, or about 
sixty thousand dollars. To the honor of the bar it is to be 



A GREAT ADVOCATE 95 

recorded that his brilliant success met with no envy, jeal- 
ousy, or ill-will from his professional brethren, whom he 
rapidly distanced, but one and all united in friendly recog- 
nition of his brilliant talents and of his fairly-won honors. 

Owing, however, to an absurd rule of practice, whereby 
but one counsel could be heard on each side, save in trials 
for high treason, he had for some time few opportunities of 
distinguishing himself before a jury, although he at once 
obtained the best second business at the bar. Plaintiffs' 
attorneys, through fear of his being retained as leading 
counsel against them, would secure him upon their side, 
and as more experienced men were retained as leaders, he 
was thus kept somewhat in the background. 

Erskine's first argument of importance before a jury was 
delivered on the 5th of February, 1781, in defense of Lord 
George Gordon, who was arraigned in the King's Bench 
upon a charge of high treason, in levying war against the 
king, by inciting the celebrated *'No Popery riots" of 1780. 
Readers of Barnaby Rudge will recall the graphic portrayal 
of these riots and of Lord Gordon's connection with them 
by the great master of English fiction. Lord Gordon, a 
young, ignorant, and impulsive, but well-meaning noble- 
man, and a member of the House of Commons, had been 
elected president of the Protestant Association, in which 
capacity, at the head of forty thousand people, he proceeded 
to the House of Commons to present a petition of the asso- 
ciated Protestants for the repeal of some modifications 
which had recently been introduced into the severe penal 
code under which Roman Catholics then suffered. Although 
this monster gathering of over-zealous Protestants was some- 
what tumultuous, it certainly entertained no spirit of hostil- 
ity toward the constitution or the crown. Unfortunately, 
however, it was followed by a series of bloody riots which 
lasted many days, and which resulted in much loss of life 
and destruction of property, the mob even going to the 
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extent of burning the house of the venerable Lord Mans- 
field, chief justice of the Court of King's Bench. 

Although Lord Gordon had been guilty of imprudence 
in inciting the first rising, yet when he saw the extent to 
which his bigoted followers were carrying their hostility 
toward the Catholics, he did his best to restore order, and 
accompanied the sheriffs of London to aid them in that 
purpose. Nevertheless, upon the cessation of the riots, he 
was indicted for high treason in levying war against the 
crown, and was committed to the Tower of London. The 
ministry, which was intensely Tory in its sentiments, and 
opposed to all measures looking toward Catholic emancipa- 
tion, which was not to be completely consummated for half 
a century to come, did their utmost to procure the convic- 
tion of Lord Gordon. 

Mr. Kenyon, afterward Chief Justice Kenyon, was lead- 
ing counsel for the prisoner, and Erskine stood second. 
Kenyon, although well versed in the technicalities of chan- 
cery practice and real estate law, was but an indifferent 
advocate. His speech in defense, while not devoid of 
merit, was a tame affair, and at its close the case of the 
prisoner seemed indeed hopeless. According to the usual 
custom, Erskine, as second counsel, should have immedi- 
ately followed his leader, before the testimony for the 
prisoner was heard. But he adroitly managed to obtain 
consent of the court to a postponement of his argument 
until after the testimony for the defense was closed, the 
advantages of which, in going to a jury, are apparent to 
any lawyer. The testimony was not closed until after mid- 
night, when Erskine arose as fresh and vigorous as though 
just called into the case. He had not spoken five minutes 
when every feeling of weariness on the part of the court and 
jury vanished, and they hung spellbound upon his words. 
So powerful an effect did his speech have upon the jury, 
that notwithstanding the able reply of the solicitor-general. 



A GREAT ADVOCATE 97 

and the severely unfavorable summing up of Lord Mans- 
field, they returned, at a quarter past five in the morning, a 
verdict of not guilty. 

This case has been, not inaptly, called the "Case of 
Constructive Treasons"; and it is not too much to say, that 
in connection with the efforts of Erskine in defense of the 
state trials during the "Reign of Terror," a dozen years 
later, it sounded the death-knell of the pernicious doctrine 
of constructive treason. Boswell makes mention of John- 
son's rejoicing that "Lord George Gordon had escaped, 
rather than that a precedent should be established of hang- 
ing a man for constructive treason." It is impossible to 
select any detached passages from the speech which will 
convey an adequate conception of its real merits and 
strength; since, while abounding in glowing sentences and 
dazzling flashes of eloquence, these are yet so closely inter- 
woven with the texture of the entire fabric, that to appreci- 
ate any isolated part, one must of necessity comprehend the 
whole. 

To Erskine's remarkable speech upon this occasion, 
Lord Campbell, in his "Lives of the Lord Chancellors," 
pays the following just tribute: 

"Regularly trained to the profession of the law, having 
practiced thirty years at the bar, having been attorney- 
general above seven years, having been present at many 
trials for high treason, and having conducted several myself, 
I again peruse with increased astonishment and delight the 
speech delivered on this occasion by him who had recently 
thrown aside the scarlet uniform of a subaltern in the army, 
which he had substituted for the blue jacket of a midship- 
man, thrust upon him while he was a schoolboy. Here I 
find not only wonderful acuteness, powerful reasoning, 
enthusiastic zeal, and burning eloquence, but the most 
masterly view ever given of the English law of high trea- 
son — the foundation of all our liberties." 
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In 1783 Erskine began his political career as a member 
of the House of Commons from Portsmouth. His election 
was largely due to the influence of Fox and the Whig party, 
and high hopes were entertained of his distinguishing him- 
self and aiding the opposition. These hopes, founded upon 
his prestige at the bar, were, however, doomed to disap- 
pointment. It is a remarkable coincidence that his first 
speech in Parliament, like that of another future chancellor. 
Lord Eldon, then John Scott, was made upon the introduc- 
tion of Fox's India bill. Of this, his dibut in Parliament, 
Lord Campbell, in his ''Lives of the Chancellors,'* says: 
''The speech of the honorable member for Portsmouth could 
not have been so wretchedly bad as it is represented in the 
Parliamentary History — from which I cannot extract a sen- 
tence of any meaning except the concluding one — ^that 'he 
considered the present bill as holding out the helping, not 
the avenging, hand of government.' But all agreed in con- 
sidering the effort a failure." 

However much his failure upon this occasion was due to 
the novelty of the situation, so trying to the nerves of a 
new member, the chief reason is doubtless to be found in 
his dread of Pitt, who had even then attained the zenith 
of his fame as a parliamentary orator, and against whom 
the friends of Erskine desired to array their new ally. 
Pitt's treatment of the novitiate was characteristic of the 
haughty premier, and can be traced to no other foundation 
than jealousy of his superior attainments at the bar, where 
Erskine had always surpassed him. It is related that when 
Erskine arose to begin his speech, Pitt, evidently intending 
to reply, sat with pen and paper in his hand, prepared to 
catch the arguments of his formidable adversary. He 
wrote a word or two. Erskine proceeded^ but with every 
additional sentence, Pitt's attention to the paper relaxed, 
his look became more careless, and he obviously began to 
think the orator less and less worthy of his attention. At 
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length, while every eye in the House was fixed upon him, 
with a contemptuous smile he dashed the pen through the 
paper and flung them both on the floor. Erskine never 
recovered from the expression of disdain; his voice faltered, 
he struggled through the remainder of his speech, and sank 
into his seat dispirited and shorn of his fame. Pitt's ani- 
mus was still more forcibly shown in his subsequent remarks 
upon the same bill, when he referred to Erskine, who had 
spoken after Fox, as ''the learned gentleman who followed 
his honorable leader, weakening his argument as he went 
along." The story was afterward told of him, that, being 
present at a dinner with Sheridan and others, and being 
rallied upon his failure to take that position in the debates 
of Parliament which was expected from his reputation at the 
bar, Sheridan said to him: "I'll tell you how it happens, 
Erskine, you are afraid of Pitt, and that is the flabby part 
of your character." 

Upon subsequent occasions, however, he spoke with 
more success, and although never rising to the rank of a 
great parliamentary orator, he yet did not hesitate to attack 
the Premier with a warmth and a keenness of satire which 
sent his shafts straight to the mark. 

Despite the mortifications of his parliamentary career, his 
success at the bar was all the while undimmed. He had 
demonstrated that, however much he might be excelled in 
the Senate, he was undisputed master of the forum, and his 
triumphs in this, his own field, were untarnished by his 
failure in the House of Commons. In May, 1783, through 
the aid of Lord Loughborough and Lord Mansfield, he 
received the distinguished honor of a patent of precedence, 
which entitled him to wear a silk gown and to sit within the 
bar. To the honor of the profession it is again to be 
recorded that they unanimously endorsed his promotion, 
without any of that petty jealousy so common in other pro- 
fessions against a more successful rival. Although not yet 
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five years at the bar, he had, by force of his unaided genius, 
attained its highest rank. 

Hitherto his practice had been confined to the king's 
bench and to the home circuit, of which he was the acknowl- 
edged leader. By an absurd rule of etiquette, no barrister 
may be permitted to manage a cause on a different circuit 
from that which he usually attends, unless by virtue of a 
special retainer. If he sits within the bar and wears a silk 
gown, he is not at liberty to accept a special retainer of 
less than three hundred guineas. These began to flow in 
upon him after his promotion, from all parts of England 
and Wales, and ultimately increased to such an extent that 
he abandoned his circuit and devoted himself exclusively 
to this more lucrative practice, being, as Lord Campbell 
has remarked, *'the first English barrister who ever took so 
bold a step." 

But it was not merely as a brilliant and successful advo- 
cate that Erskine won and retained his exalted position as 
the leader of the English bar. His chief service to his pro- 
fession and to his country was in the intrepid stand which 
he always maintained for the liberty of the press and of the 
subject, and to his exertions in this behalf England owes a 
greater debt than to the efforts of any of his contemporaries. 
Being retained in most of the important trials for libel dur- 
ing his career at the bar, he had frequent occasion to define 
the true boundaries of liberty of speech and of the press, 
as well as the functions of the jury in actions of this char- 
acter. The law of England, as expounded by Lord Mans- 
field, restricted the jury upon indictments or criminal 
informations for libel merely to determining the fact of 
publication, leaving the real question of guilt or criminal 
intent to be determined by the court upon the verdict of 
the jury establishing the fact of publication. Again and 
again in defending prosecutions for libel, Erskine boldly 
attacked this monstrous doctrine, to which the judges of 



A GREAT ADVOCATE loi 

England still adhered, and although repeatedly worsted in 
such encounters with the judges, he yet succeeded in so 
arousing public attention to the injustice of the existing 
rule, as to ultimately lead to the passage of Fox's cele- 
brated libel bill, by which the question of guilt and of 
criminal intent in the publication were left to the jury. 

The crowning efiEorts of Erskine's career at the bar were 
in defense of the various state trials for libel and high trea- 
son from 1793 down to the end of the century. The last 
decade of the eighteenth century has passed into history as 
the ' ' Reign of Terror. ' ' The times were out of joint. The 
Revolution of 1793, which had swept away the French 
monarchy and deluged France with blood, which in the 
name of liberty, equality, and fraternity, had overturned 
the ancient fabric of government, and upreared in its stead a 
system of communism in which license usurped the place 
of liberty, had been productive of most serious results in 
England. Political associations were formed throughout the 
kingdom, ostensibly for purposes of parliamentary reform. 
Inflammatory harangues against the government were made 
at many of their meetings, and addresses of a revolutionary 
character were circulated throughout the country. The 
Tories, who were still in power, were naturally alarmed at 
these menaces to the constitution, and the minority sought 
by every means in their power to crush out all organizations 
looking toward political reform. A large number of prose- 
cutions for libel and treason were accordingly undertaken 
by the government, in most of which Erskine was retained 
as leading counsel for the defense. Indeed, the first of 
this series of state trials occurred before the revolution, 
being the prosecution of Thomas Paine for the publication 
of the second part of his "Rights of Man,*' which contained 
many offensive and indecorous passages ridiculing the gov- 
ernment of England and the system of monarchical 
institutions. A retainer for the defendant was delivered to 
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Erskine, but he was earnestly urged by his friends to decline 
the defense. Seldom has a lawyer been placed in a more 
delicate or embarrassing position. Personally opposed as 
he was to the doctrines of Paine, his sense of duty as an 
advocate and his feelings as a man were hostile to each 
other, and his firmness was put to the severest test. Upon 
the one hand were arrayed his oldest and most powerful 
friends, Lord Loughborough and even the prince of Wales, 
urging him to decline the brief, a course which would have 
been far more agreeable to him had he merely consulted 
his own views. But upon the other hand was his sense of 
duty as an advocate, called upon to conduct the defense 
of a cause in the court in which he practiced, and whose 
brightest ornament he had been for many years. Difficult 
as was the struggle, the advocate triumphed over the man, 
and to his lasting honor be it said that he did not shrink 
from his duty. He expected and was not unprepared for 
the abuse which followed. Scurrilous attacks were heaped 
upon him in the government newspapers, and the prince of 
Wales even went so far as to cause his removal from the 
position of attorney-general to his royal highness. Upon 
this act of gross injustice, Brougham, with his usual sting- 
ing sarcasm, has well said: ''Certain it is that the outrage 
on all common decency, of punishing an advocate because 
he does his duty to his client, was then first perpetrated. 
But it was afterwards repeated by the same artist, in a much 
more celebrated instance; and the latter did not tend to 
obliterate the recollection, or to hide the shame of the 
earlier ofiEense.*' It is but just to add that some years 
afterward the prince did what was in his power to wipe out 
the insult, by expressing to Erskine his conviction that he 
had acted from the purest motives, and by appointing him 
to the office of chancellor to the prince, which he held 
until appointed lord high chancellor. 

Notwithstanding Erskine's vigorous and eloquent de- 
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fense, Paine was found guilty. Then came the Revolution 
of 1793, followed by the formation of parliamentary reform 
societies throughout England. The Tory ministers being 
thoroughly alarmed, secret committees of the two houses 
of Parliament were appointed to investigate the existing 
troubles. Upon the reports of the committees Parliament 
passed a bill to suspend the habeas carpus act, containing 
the following recital, which the government actually pro- 
posed to offer as proof in the prosecutions which followed: 
''That a treacherous and detestable conspiracy had been 
formed for subverting the existing laws and constitution, 
and for introducing the system of anarchy and confusion 
which had lately prevailed in France." It is difficult to 
conceive of a more dangerous attack upon the liberties of 
Englishmen than was thus attempted under the guise of a 
legislative enactment, which was to be used as proof of guilt 
upon the subsequent trials of British subjects. Twelve 
members of the reform societies were thereupon indicted 
for high treason, the overt act charged being that they had 
engaged in a conspiracy to call a convention to bring about 
a revolution, and resort was again had to the pernicious 
doctrine of constructive treason to secure a conviction. 
Erskine was, of course, retained for the defense. 

The first of the cases selected for trial by the govern- 
ment was that of Thomas Hardy, a poor shoemaker, whose 
memorable trial began on the 28th of October, 1794, at 
the Old Bailey, Lord Chief Justice Eyre presiding. The 
attorney-general. Sir John Scott, occupied nine hours in 
his opening speech for the prosecution. The interest 
excited in all parts of the country by this memorable case 
was intense and universal. The trial lasted nine days, dur- 
ing all which time the populace surged round the Old 
Bailey, giving expression oi their sympathy for the prisoner 
by cheering his counsel and hissing the law officers of the 
crown whenever they made their appearance. Erskine's 
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address to the jury occupied seven hours, and added greatly 
to his popularity and to the esteem in which he was held 
by the public. So prolonged and fatiguing were his exer- 
tions, that for some minutes before closing he was able to 
address the jury only in a whisper, and leaning upon a table 
for support. Yet so intense was the interest, and so eager 
were his auditors to hear, that his slightest whisper was 
heard throughout the court. At the conclusion of his 
speech the audience broke into irrepressible acclamation 
which was taken up and repeated by the gathered thousands 
without. For some minutes so great was the excitement 
that it was impossible for the judges to reach their car- 
riages. Erskine, making the best use of his popularity, went 
out and spoke to the multitude, beseeching moderation, and 
in a few moments the streets were entirely deserted. The 
trial resulted in a verdict of not guilty^ Lord Eldon, in 
his "Anecdote Book," relates that on the evening of the 
verdict the multitude were so enthusiastic in their demon- 
strations toward Erskine as to take his horses from his 
carriage and draw him home. He adds, however, that 
"they conceived, among them, such a fancy for a patriot's 
horses as not to return them, but to keep them for their 
own use and benefit." 

Notwithstanding the signal defeat thus sustained by the 
ministry in the acquittal of Hardy, they persisted in their 
efiEorts to secure convictions, and two further trials followed; 
those of the celebrated John Home Tooke and of Thelwall. 
In the defense of these cases Erskine gained for himself 
new laurels, acquitted his clients, and added largely to the 
popular esteem in which he was everywhere held. All 
these causes he conducted without compensation, it being 
contrary to the etiquette of the profession to accept a fee 
in cases of high treason. But he found a richer reward in 
the gratitude of his countrymen for his services in rescuing 
the country from the perils to which it had been exposed 
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by a Tory ministry, and his name became a household word 
throughout the kingdom. The freedom of many corpora- 
tions was voted him, his portraits and busts were sold by 
thousands, and his speeches for the persecuted prisoners 
were read throughout the length and breadth of the land. 
He had attained a higher position than was ever before or 
since attained at the English bar. And yet we find him 
writing to a friend from his country retreat a few weeks 
later in this simple and modest strain: ''I am now very 
busy flying my boy's kite, shooting with the bow and 
arrow, and talking to an old Scotch gardener ten hours a 
day, about the same things, which, taken altogether, ^are 
not of the value or importance of a Birmingham halfpenny, 
and am scarcely up to the exertion of reading the daily 
papers. How much happier it would be for England and 
the world if the king's ministers were employed in a course 
so much more innocent than theirs, and so perfectly suitable 
to their capacities!'* 

In 1803, Bonaparte, having assembled a large army at 
Boulogne with the avowed purpose of invading England, 
three hundred thousand volunteers were enrolled and dis- 
ciplined for the defense of the island. Of this number the 
lawyers of London raised two regiments, the Bloomsbury 
and Inns of Court Association and the Temple Corps. The 
command of the latter corps was conferred upon Erskine, 
and it generally passed by the name of **The Devil's Own." 
Lord Campbell has thus amusingly sketched this period of 
Erskine's career. *' Having," he says, '*myself served in 
the ranks of the former, I am not able from personal obser- 
vation to criticise his (Erskine's) military prowess, but I 
well remember we heard many stories of the blunders which 
he committed, and we thought ourselves lucky to be under 
the orders of Lieutenant-Colonel Cox, a warlike master in 
chancery. While our rivals could boast of most of the 
dignitaries of the law, and were renowned for their 'belly- 
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gerent' appearance, we consisted .chiefly of lean students 
and briefless barristers; so that we were in great hopes that, 
if we did go into the field before the end of the campaign, 
fatigue alone would make great openings for us in West- 
minster hall and on all the circuits. We had drills every 
morning, and many field days; but we never had any harder 
service than being reviewed by George III. in Hyde Park, 
along with all the volunteers of the metropolis, on a very 
rainy day. Both the law corps were especially noticed by 
his majesty, who caused much jealousy among us by his 
particularly gracious return to the salute of Lieutenant- 
Colonel Erskine. Many severe colds were caught, but 
there was no casualty to cause any promotion in the pro- 
fession, the servants of the seniors waiting for them with 
cloaks and umbrellas as soon as they were dismissed from 
the parade. . . . There were likewise a good many 
attorneys belonging to us, who brought down many jests 
upon us ; among others, that upon the word being given 
'prepare to charge,' they all pulled out pen, ink, and paper, 
and being ordered to 'charge,' they wrote down 6s. 8d. or 
13s. 4d." 

Upon the death of t'itt, in 1806, the Whig party came 
into power, and Fox became prime minister, the cabinet 
being generally known as that of ' ' all the talents. ' * Having 
followed the great Whig leader for so long a period in poli- 
tics, it was but natural that the great seal should be tendered 
Erskine, and on the 7th of February, 1806, he became lord 
high chancellor of Great Britain, and was created a peer of 
the united kingdom by the title of Baron Erskine of Rest- 
ormel Castle. "Politically the arrangement was laudable; 
but judicially it was not to be defended." Hrs practice 
had never brought him into courts of equity, and the new 
region over which he was called to preside was to him a 
terra incognita. He succeeded to the oflice under various 
disadvantages. Aside from his want of familiarity with 
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equity, not the least of these was that he was both preceded 
and followed by Lord Eldon, whose whole professional life, 
with a short exception, had been passed in courts of equity. 
Under these circumstances, it is no disparagement to Erskine 
to say that he did not equal his immediate predecessor, or 
that he was inferior to many of the illustrious men who had 
held the great seal before him. Added to his want of 
familiarity with equity practice, must be mentioned his 
ignorance of real estate law, which constitutes so essential 
a part of the fitness of a chancellor. He made some little 
effort to remedy these defects, and being caught one day 
with a copy of the leading digest of real property law under 
his arm, known in the profession as "Cruise's Digest," 
from the name of its author, he facetiously remarked that 
"he was taking a little from his Cruise daily, without any 
prospect of coming to the end of it. * ' 

But, while he did not reflect especial honor upon the 
high position, he yet brought no disgrace upon the office ; 
and his decisions, if they did little to advance the science 
of equity, did less to retard it. He was accustomed, in 
after years, to boast that but one of his decrees was ap- 
pealed from, and in that he was sustained. And, despite 
his evident unfitness for the place, he yet endeared himself 
to the equity bar by his kind deportment and uniform cour- 
tesy and impartiality. On the dismissal of the Whig party 
from power, in the spring of 1807, he was deposed from 
office. Lord Eldon resuming the great seal. 

His faults as a judge were greatly exaggerated, and many 
years after his retirement from the bench the story was told 
in this country that most of his decrees as chancellor had 
been reversed. This gave rise to a wager, which the parties 
coolly referred to Erskine himself for determination. His 
reply is an admirable instance of his wit and spirit. It is 
as follows: 
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" Upper Berkeley Street, Nov. 13, 1819. 

" Sir: I certainly was appointed chancellor under the administra- 
tion in which Mr. Fox was secretary of state, in 1806, and could have 
been chancellor under no administration in which he had not had a part; 
nor would have accepted, without him, any office whatsoever. I believe 
the administration waa said by all the blockheads to be made up of all 
the talents in the country. 

" But you certainly have lost your bet on the subject of my decrees. 
None of them were appealed against except one upon a branch of Mr. 
Thelluson's will — but it was affirmed without a dissenting voice, on the 
motion of Lord Eldon, then and now lord chancellor. If you think I was 
no lawyer, you may continue to think so. It is plain you are no lawyer 
yourself ; but I wish every man to retain his opinions, though at the cost 
of three dozen of port. Your humble servant, 

" Erskine. 

" To save you from spending your money upon bets you are sure to 
lose, remember that no man can be a great advocate who is no lawyer. 
The thing is impossible." 

Upon his retirement from the bench, he took but little 
part in public life, although he occasionally participated in 
the debates in Parliament. The usages of the profession 
forbade his returning to the bar, and the remainder of his 
life was spent in comparative quiet. He continued, how- 
ever, to move much in polite society, associating freely 
with Sheridan, Byron, Madame de Stael, Rogers, and other 
wits and men of letters about town. He seems to have 
been greatly admired by Byron, and to have enlivened all 
society in which he moved with his wit and spirit. His 
wife having died in 1806, he afterward contracted another 
marriage, which resulted unhappily, and which added not 
a little to the discomforts of his later years. The fortune 
which he had amassed in practice was dissipated in disas- 
trous speculations, the pension on which he retired was 
small, and the closing years of his life were harassed with 
financial embarrassments. But, notwithstanding his mis- 
fortunes, he still retained his strong hold upon the public 
heart, and when he chose to speak in Parliament, or to 
appear in print, his words were received with the utmost 
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respect. As a member of the House of Lords he bore a 
prominent part in the trial of Queen Caroline in 1820. 
Believing that unhappy queen to be more sinned against 
than sinning, all his earlier eloquence was aroused in her 
behalf, and he exerted himself to the utmost with his fellow 
peers to procure for her an impartial trial, thus endearing 
himself still more to the populace, whose sympathies were 
with the queen. 

In the autumn of 1823, desiring to revisit Scotland, he 
took passage by ship from Wapping. The weather proved 
unpropitious, but Erskine, desirous of maintaining his repu- 
tation as an old sailor, persisted in remaining on deck until 
he found himself seriously ill. Inflammation of the chest, 
from which he had before suffered, resulted from his indis- 
cretion, and his situation became so critical that, upon 
reaching Scarborough, he was put ashore. From thence 
he was taken by easy stages to Almondell, the residence of 
his sister-in-law, where he died, on the 17th of November, 
1823, in the seventy- third year of his age. The remains 
were interred, without pomp or ostentation, in the family 
burial place at Uphall. 

In private and in professional life Erskine was the 
kindest and most genial of men. His demeanor to the 
bench was a model of respectful consideration, and he was 
uniformly courteous to the bar. During his twenty-eight 
years of practice, he never, save in one instance, said a harsh 
or unkind word to the counsel opposed to him; and in that 
instance he made ample amends by a frank and instanta- 
neous apology. A magnetic presence, an exhaustless fund 
of conversation, and an indescribable charm of manner, 
endeared him to his associates. 

His contributions to literature were somewhat meager, 
but in the leisure of his later years he wrote a philosophical 
romance, entitled ''Armanta," which, although well writ- 
ten, did not outlive its author. While in the army he wrote 
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an able pamphlet on the subject of an increase of pay, 
which attracted considerable attention in military circles. 
His most successful literary production was a pamphlet, in 
1797, entitled '* A View of the Causes and Consequences of 
the Present War with France." So great a popularity did 
this pamphlet attain, that it is said to have run through 
forty-eight editions. He also wrote the preface to an edi- 
tion of Fox's speeches, in six volumes, and is said to have 
spent some time in the preparation of a life of his distin- 
guished leader, although the work was never completed. A 
year before his death he published a pamphlet in aid of the 
struggling Greeks against their Turkish oppressors, which, 
while marred by some defects of style, proved that the 
love of freedom still glowed within his breast as warmly as 
when, in his younger days, he had done so much to pre- 
serve the rights of British subjects. 

The eloquence of Erskine was peculiarly his own. Not 
a profound scholar, and by no means an accomplished law- 
yer, he yet possessed a power of application which enabled 
him to master the case in hand, and then to bring it home 
to court and jury with the same clearness with which he 
himself comprehended it. Nor must his dauntless courage 
be forgotten. His spirited reply to Lord Mansfield, in the 
Bailie case, and the bold and intrepid stand which he took 
against Justice Buller in recording the verdict upon the trial 
of the Dean of St. Asaph, are without a parallel in the 
annals of the English bar. 

Another distinguishing excellence was his devotion to 
his client. From the moment of undertaking a cause until 
its conclusion he forgot himself and bent every energy 
toward winning a verdict. He was steadily proof against 
the strongest temptation with which a successful lawyer has 
to contend, that of exciting admiration of his own powers 
at the expense of his cause. He rigidly abstained from all 
that might endanger the safety of the case in hand, resisted 
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every temptation to mere declamation which his exuberant 
fancy threw in his path, and won his verdicts not more by 
what he said than by what he refrained from saying. 

Few men in the profession, either in England or America, 
have had a higher conception of the nobility of their call- 
ing, or have been more thoroughly imbued with the true 
professional instinct. With him, the bar was the noblest 
of all secular avocations. His reverence for his calling for 
its own sake was well illustrated in his speech in the House 
of Lords upon the trial of Queen Caroline in 1820, upon 
his own motion that the queen be furnished with a list of 
the witnesses who were to be called against her» He says; 
"The habits of my professional life are, I hope, a useful 
shield against every bias whatsoever. I was bred in my 
early youth, in two professions, the characteristic of which 
is honor. But after the experience of very many yeard, I 
can say with truth that they cannot stand higher for hoiior 
than the profession of the law. Amidst unexampled temp- 
tations, which, through human frailty, have produced their 
victims, the great bulk of the members of it are sound; and 
the cause is obvious — there is something so beautiful and 
exalted in the faithful administration of justice, and depart- 
ure from it is so odious and disgusting, that a perpetual 
monitor is raised up in the mind against the excesses of 
corruption. ' ' 

Nor can anything finer be found in the whole range of 
legal literature than the passage in his speech in defense 
of Thomas Paine, in which, referring to the bitter abuse 
and denunciation which had been heaped upon him because 
of his accepting a retainer for Paine, he says: ''Little, 
indeed, did they know me, who thought that such calumnies 
would influence my conduct; I will forever — at all haz- 
ards — assert the dignity, independence, and integrity of the 
English bar, without which impartial justice, the most valu- 
able part of the English constitution, can have no existence. 
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From the moment that any advocate can be permitted to 
say that he will, or will not, stand between the crown and 
the subject arraigned in the court where he daily sits to 
practice, from that moment the liberties of England are at 
an end. If the advocate refuses to defend from what he 
may think of the charge or of the defense, he assumes the 
character of the judge; nay, he assumes it before the hour 
of judgment; and, in proportion to his rank and reputation, 
puts the heavy influence of perhaps a mistaken opinion into 
the scale against the accused, in whose favor the benevolent 
principle of English law makes all presumptions, and which 
commands the very judge to be his counsel!*' 

Few men have been more deeply impressed with the 
truths of religion, which, from boyhood to his later years, 
exercised a marked influence upon his character and con- 
duct. Instances of this abound throughout his speeches. 
The following eloquent and touching passage from his 
speech on the trial of Paine, may be taken as indicative of 
this feature of his character: ''For my own part, I have ever 
been deeply devoted to the truths of Christianity, and my 
firm belief in the Holy Gospels is by no means owing to the 
prejudices of education, though I was religiously educated 
by the best of parents, but has arisen from the fullest and 
most continued reflections of my riper years and under- 
standing. It forms, at this moment, the greatest conso- 
lation of a life which, as a shadow, passes away; and 
without it, I should consider my long course of health and 
prosperity (too long, perhaps, and too uninterrupted to be 
good for any man) as the dust which the wind scatters, and 
rather as a snare than a blessing." Such glowing words 
exhibit something more than the advocate ; they show us 
the man himself. 

Such is the story of Thomas Erskine as for eight and 
twenty years he was the acknowledged leader of the bar of 
England, in that wonderful career of unbroken success which 
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is without a parallel in the annals of our profession. No 
marble monument, graven with words of fulsome eulogy, 
marks his humble resting place at Uphall, but in his glow- 
ing speeches in behalf of liberty of the press and of the 
citizen his name is preserved to English-speaking people 
for all time. There have been abler lawyers, there have 
been greater judges, there have been wiser statesmen, but 
as an advocate he stands and will always stand without a 
rival and without a peer. I like to remember that the pro- 
fession in which my lot is cast has produced such men. 
His name and his fame are part of our common professional 
heritage. 
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COURT OF CHANCERY 



CHIEF JUSTICE SHARSWOOD 

It is in no spirit of idle affectation that I express the deep 
sensibility with which I stand in your presence, to speak 
the words which custom has prescribed upon the occasion 
of the formal opening of your college year. The voice of 
him who had been chosen to address you to-day is hushed 
in death. I cannot hope to fill the place which he would 
have filled, or to speak such words of wise counsel as, from 
the rich store of his long experience at the bar and upon 
the bench, he would have spoken. But I can and do mourn 
with you the loss which has been sustained by our profes- 
sion and by this commonwealth in the death of Chief Jus- 
tice Sharswood. 

For fifty eventful years he had been identified with the 
profession upon whose threshold you are just entering. 
He had enriched its literature, had added to its rich store 
of judicial decisions, and had reaped its highest honors and 
rewards. But not to that profession alone, which he had 
so long adorned, nor yet alone to the state whose highest 
judicial seat he had so worthily filled, is his death felt as 
an irreparable loss. It is equally a loss to this school, with 
which he had been long connected, to which he had given 
years of faithful service, and whose devoted friend he had 
been from the period of its reorganization in 1850 to the 
close of his career. 

To the student of our jurisprudence there can be no 
fitter lesson than the story of a life so fully rounded and 
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complete. And may I not express the hope that the bar 
of this state, who had so long known and loved him, may 
yet preserve in some fitting form the story of his career, 
which may serve as a permanent and enduring memorial of 
his work, and as an incentive to generations yet to come. 



I have to speak to you to-day of a court no longer in 
existence, which bore a conspicuous part in the formative 
period of English jurisprudence. On the ist day of No- 
vember, 1875, there passed out of existence, as a separate 
and distinct judicial tribunal, thenceforward to be known 
only as a division of ''Her Majesty's High Court of Jus- 
tice," a court which had witnessed wellnigh a thousand 
years of English history. It was a court venerable as well 
in years as from the long and illustrious line of judges 
whose names had adorned its records, and under whose 
administration there had grown up a system of jurisprudence 
known and respected among all English-speaking races. 
Saxon and Norman, Tudor and Plantagenet, Cavalier and 
Roundhead, had witnessed its continuous growth, and had 
yielded willing obedience to its mandates and decrees. It 
was the English high court of chancery; the parent of that 
beneficent system of equity which, under different names 
and varying forms of procedure, is administered in almost 
every state of our Union, and forms part and parcel of the 
law of the land. You cannot hope to understand that sys- 
tem without some knowledge of the origin and growth of 
the court itself in which the system had its rise, and by 
which, from a crude and imperfect germ, it has, through 
successive centuries of development, been shaped into its 
present symmetry of form and strength of superstructure. 
And to such an investigation you are invited in the present 
address. 

The origin of the term Chancellor, or CancellariuSy has 
given rise to much discussion, and is by no means definitely 
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established. Many writers have claimed its derivation from 
cancellarey to cancel, having reference to the act of cancel- 
ling the king's letters patent when granted contrary to law. 
This seems to have been the view of Lord Chancellor Gardy- 
ner, who, in the reign of Mary, while presiding over the 
House of Lords, in presence of that body, cut o£E from a 
bill sent up from the House of Commons, certain clauses 
to which they had dissented, saying as he did so: ^'I now 
do rightly the office of a chancellor." Others have re- 
garded the name as derived from canceUi^ signifying latticed 
doors or bars, the term being applied to those ushers who 
had charge of such doors leading to the presence chamber 
of the Roman emperors, and whose duty it was to preserve 
order and to admit or reject all comers. The latter view is 
that maintained by Wooddeson, vinerian professor of law 
at Oxford, in his celebrated lectures. 

Which of these conflicting theories may be correct in 
point of fact is of but little importance, even in a historical 
point of view. Certainly the office of canceUarius was 
known under the Roman system, and the cancellarii came 
in time to be the secretaries or scribes of the emperors and 
principal judges. And later in the history of the empire 
their functions seem to have been to receive petitions 
addressed to the emperor, and to frame and issue the im- 
perial writs. From the Roman empire the office passed to 
the Roman church, and to this day the bishops of that 
church, as well as of the established Church of England, 
retain their chancellors. The name and office were also 
copied from the Roman system into the governments of 
most of the European states succeeding the empire. Domat 
describes the chancellor of France as the head of justice 
and first of all magistrates, presiding in the king's council 
and sovereign courts, issuing patents and commissions, and 
attesting the most solemn declarations and edicts of the 
sovereign. 
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In England the name and office of chancellor are of 
great antiquity. Lord Coke was of the opinion that the 
British and Saxon kings had their chancellors and court of 
chancery. Other English writers have affirmed the exist- 
ence of the office in the eighth century, although Selden 
maintained that the earliest mention upon reliable authority 
of the name of chancellor of the kingdom was about the 
year 920. Enough, at least, is known to warrant the 
belief that the office of chancellor was known in England 
for a considerable period prior to the Norman conquest. 
And although the powers and functions of the office were 
illy defined, it may be regarded, rude though it was, as the 
germ of the modern court of chancery. Lord Campbell, 
in his ''Lives of the Chancellors," states that the Anglo- 
Saxon monarchs, from Ethelbert downwards, had their 
chancellors; but he dissents from Lord Coke's view that 
the chancery dispensed justice as an ordinary tribunal in 
the reign of Alfred. And perhaps the more correct view 
is, that the office of chancellor existed in England prior to 
the Norman conquest, although centuries elapsed before it 
assumed the functions and took the shape of a wholly inde- 
pendent judicial tribunal. 

From the date of the Norman conquest the functions of 
the chancellor began to assume a more definite shape and 
consistency. The aula regis^ or great court of the king, 
adopted from the duchy of Normandy, took the place of 
the Saxon county courts, and became the chief tribunal of 
the kingdom. Here the king sat in person, assisted by 
his great officers of state, and all litigated questions were 
adjudicated, sometimes according to positive law, but 
oftener by the ^sentiments of natural justice of the different 
members of this tribunal. The chancellor always sat in 
this court, and, from his usual duties and avocations, he is 
presumed to have been its chief legal adviser. He was 
still, however, subordinate to the chief justiciar, who was 
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president of the atda regis ^ and thus the highest judicial offi- 
cer in the kingdom. But the enormous power of the chief 
justiciar becoming at length dangerous and formidable, both 
to the sovereign and to the subject, the distribution of 
judicial powers among different courts began to take definite 
shape, gradually resulting in the formation of the distinct 
superior courts known as the common pleas, the king's 
bench, the exchequer, and the high court of chancery. 

Wooddeson is of the opinion that the common pleas 
was first made a distinct judicial tribunal. However this 
may be, it seems certain that as the division of the courts 
began to be recognized, the king's bench taking cognizance 
of criminal matters, the common pleas of civil suits, and 
the exchequer of revenue, all extraordinary cases of a 
judicial character were reserved for consideration by the 
king and his council. And this would seem to indicate 
clearly that the organization of the chancery as a distinct 
and separate court was of later date than that of either of 
the other great tribunals named; for the king still retained 
for a considerable period his judicial functions, and fre- 
quently acted in a judicial capacity. Edward I. often sat 
in the court of king's benoh upon important occasions, and 
by fiction of law in modern times the sovereign was always 
supposed to be present in person in that court. The same 
king appears to have decided such causes as required equit- 
able relief, with the aid and advice of his chancellor and 
others of his council. And in the twenty-eighth year of 
his reign, A.D. 1300, we find him enacting a law declaring 
that "the chancellor and the justices of the king's bench 
should follow him, so that he might have at all times near 
unto him some sages of the law, which might be able duly 
to order all such matters as should come unto the court at 
all times when need should require." This would indicate 
that the court of chancery, like the king's bench, was still 
an itinerant court, following the person of the sovereign, 
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as had always been customary with the aula regis during its 
existence. This itineracy of the king's bench and of the 
chancery continued down to the beginning of the reign of 
Edward III., when that monarch, in the year 1331, directed 
both tribunals to be fixed in Westminster Hall, where the 
court of common pleas had long been held, it having been 
enacted and declared by Magna Charta that the common 
pleas should be held in a certain place. And while Camp- 
bell declares that, in point of law, the court of king's bench 
and the court of chancery might still be held in any county 
of England, ^'wheresoever in England the king or the 
chancellor may be," yet in practice both courts continued 
to be held in Westminster Hall, except on a few extraordi- 
nary occasions, down to the time of their abolition in 1875. 

As has already been said, the functions of the early 
chancellors partook in but a slight degree of a judicial 
character. Indeed, their duties at first were rather of a 
ministerial than of a judicial nature. They consisted, in 
part, of issuing writs in the king's name in ordinary actions 
at law, which writs were the foundation of the suit, brevia 
ariginalia, and were sold to parties litigant, the income there- 
from forming a considerable sounce of revenue to the crown. 
So grants of lands, dignities, and offices were frequently 
made by the king to his subjects, which were required to 
be drawn and authenticated by an officer familiar with the 
laws, and these duties were conveniently referred to the 
chancellor. In the earliest times these writs and grants 
were verified by signature. But the art of writing being 
little known, the use of seals became necessary, and the 
king adopted a seal with which his writs and grants were 
attested. This seal was delivered to the chancellor, and 
from that early time to the present he has been known as 
the keeper of the great seal. 

Prior to the Norman conquest the functions of the chan- 
cellor also partook largely of an ecclesiastical nature, and 
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he has always been known as the keeper of the king's con- 
science. The king maintained near his person a priest, who 
had charge of his chapel, and Vho acted as confessor to the 
sovereign. The age being illiterate, and the church repre- 
senting most of the learning and culture of the time, it was 
natural that these ecclesiastics, who were superior to laymen 
in point of education and acccomplishments, should be 
selected tq the office of secretary or chancellor to the king, 
and should be*entrusted with the issuing of writs and grants, 
attesting them with the great seal. Among the Anglo- 
Saxon monarchs, therefore, the office of chancellor partook 
more of an ecclesiastical than of a political or judicial char- 
acter, and it was often sought as a stepping-stone to a 
bishopric. Even under the early Norman kings the chan- 
cellor ranked only sixth of the great officers of the sov- 
ereign, the chief justiciar, the constable, the mareschal, the 
steward, and the chamberlain all taking precedence. Few 
of the chancellors down to the reign of Henry II., which 
began A. D. 11 54, were prominent in public a£Eairs, and they 
appear, for the most part, to have confined themselves to 
issuing original writs, supervising grants from the crown, 
affixing the great seal to all instruments running in the 
king's name, and sitting in a subordinate capacity to aid in 
the administration of justice in the aula regis. 

Lord Campbell supposes the judicial functions, and what 
may be termed the common-law jurisdiction of the chancel- 
lor, to have taken definite shape in the following manner: 
Early in the history of the aula regis he supposes different 
branches of judicial business coming before that tribunal to 
have been allotted to the consideration of different members 
most conversant with those branches. Thus the validity 
of the king's grants, would naturally be referred to the 
chancellor, whose duty it was in the first instance to authen- 
ticate them. So questions growing out of mandatory writs 
or commissions issuing Under the great seal were referred 
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to the same officer. So, too, petitions of right and tra- 
verses of office, where complaint was made that the king 
had been advised to the performance of any act, or put in 
possession of lands or goods to the prejudice of a subject, 
would appropriately find their way to the keeper of the 
king's conscience. It was natural, therefore, that he should 
gradually assume the functions and character of a separate 
judge, holding a distinct and independent court for the trial 
of causes which had originally pertained to the general 
jurisdiction of the aula regis or king's council. Hence the 
origin of what is known as the common-law jurisdiction of 
the chancellor as distinguished from his equitable jurisdic- 
tion. Gradually officers were appointed to assist in his 
court, having the privilege of suing and being sued in their 
own court, and these proceedings were conducted in accord- 
ance with the forms and usages of the common law. Thus 
almost imperceptibly and by slow degrees the court of 
chancery assumed the character and functions of an inde- 
pendent court, with a distinct and more or less clearly- 
defined jurisdiction, different from and other than that 
pertaining to the other great courts of the realm. 

Still having in view the ordinary or common-law juris- 
diction of the court of chancery, in distinction from its 
extraordinary or equitable jurisdiction, we find that in the 
reign of Edward III. it had assumed great importance. It 
exercised jurisdiction by scire facias for the repeal of letters 
patent from the crown, petitions of right to obtain restitu- 
tion of property from the crown, traverses of office, scire 
facias for the forfeiture of recognizances and executions 
thereunder, executions upon statutes, all personal actions 
by or against any officer of the court of chancery, and 
appeals of false judgments, when any lord would not do 
justice by those under his jurisdiction. The chancellor was 
also the visitor of colleges founded by the crown, and he 
exercised jurisdiction over the king's wards, and took secur- 
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ity from persons required to keep the peace. He also had 
cognizance of most cases affecting the crown. Indieed, we 
find in the forty-fifth year of Edward III. a petition of the 
commons "that no plea be thereafter pleaded in the chan- 
cery, unless the king be properly a party, or the matters 
relate to that jurisdiction, and that all pleas there already 
depending be sent to the common law." From this peti- 
tion Spence infers that the king had his option to sue either 
in the court of chancery or in the original courts of law, at 
his pleasure. The proceedings in most if not all of the 
cases enumerated were in conformity with the common-law 
practice, and not by bill in chancery. The chancellor, 
however, had no authority to call a jury to determine any 
issues of fact, and when in the course of proceedings in 
chancery it became necessary to submit disputed questions 
of fact to a jury, the issue was referred for trial to the 
king's bench. 

The issuing of original writs out of the court of chan- 
cery already mentioned also constituted an important fea- 
ture of the common-law jurisdiction of that court. These 
writs were the initial process in all actions at law and were 
issued from the chancery as the officina Justus ^ or, as Black- 
stone quaintly puts it, "the shop or mint of justice wherein 
all the king's writs are framed." They were in the form 
of a mandatory letter from the crown, written upon parch- 
ment and attested by the great seal, and were addressed to 
the sheriff of the county in which the injury was alleged 
to have been committed, directing him to command the 
defendant either to do the thing required, or to appear in 
court and show cause to the contrary. They were stored 
in sealed bags known as the hanaper, and an officer of the 
court designated as the clerk of the hanaper was entrusted 
with the duty of sealing them up in these bags, and of 
registering the fees which were charged upon issuing them. 
Another officer known as the comptroller inspected the 
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opening of the bags, thus serving as a check upon the clerk 
of the hanaper. This branch of the common-law functions 
of the chancellor was one of the last to survive, and while 
the court of chancery gradually ceased to exercise much of 
its common-law jurisdiction, the issuing of original writs 
was not finally abolished until within the present century, 
when an ordinary writ of summons took their place. 

Thus far we have considered only the ordinary or com- 
mon-law jurisdiction of the court of chancery, in distinction 
from its extraordinary or equitable jurisdiction proper. 
The latter is by far the more important and extensive, and 
it is this which is always meant when equity is spoken of 
as a science, or as a distinct and well-defined branch of the 
general system and science of English jurisprudence. The 
precise period of English history to which the origin of this 
extraordinary jurisdiction may be assigned is involved in 
even more doubt than is the period of the germ of the com- 
mon-law jurisdicton already considered. Most writers have 
assigned it to a later date, although, as will presently be 
shown, both branches of the jurisdiction are doubtless of 
equally ancient origin. 

Blackstone, writing in 1758, and before the publication 
of the chancery calendars by the record commissioners, 
which threw a flood of light upon the early history of the 
court of chancery, fixes the establishment of the separate 
jurisdiction of the chancery as a court of equity as late as 
the latter part of the reign of Edward III., or about the 
year 1370. He, in common with many of the earlier writ- 
ers, attributes the development of the equitable jurisdiction 
at this period to the introduction of uses of land which were 
discountenanced by the common-law courts. He also 
notices as an additional reason for fixing this period that 
John Waltham, who was bishop of Salisbury and chancellor 
of Richard II., whose reign immediately succeeded that of 
Edward III., devised the writ of subpoena, returnable only 
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in the court of chancery, the purpose of which was to make 
the feo£Eee to uses accountable to his cestui que use. Black- 
stone also notices the fact that while Bracton mentions 
equity as a thing contrasted to strict law, yet neither in 
Bracton nor in Glanvil or Fleta, nor in Britton, composed 
under the auspices and in the name of Edward I., and treatr 
ing especially of the various courts of the realm and of 
their several jurisdictions, is there a single reference to the 
equitable jurisdiction of the court of chancery. 

Spence, however, writing with the advantage which 
Blackstone had not of the researches of the record com- 
missioners, observes unequivocal marks of an extraordinary 
jurisdiction exercised in the chancery in civil cases as early 
as the reign of Edward I. And Lord Campbell, writing 
also after the publication of the chancery calendars, gives 
it as his clear conviction that the chancellor's equitable is 
as indubitable and as ancient as his comon-law jurisdiction, 
and that it may be traced in a manner equally satisfactory. 
The silence of Bracton, Glanvil, and Fleta he regards as 
by no means disproving the earlier origin of this equitable 
jurisdiction of the chancellor, since they as little notice his 
common-law jurisdiction, most of them writing during the 
existence of the aula regis, and all of them speaking of the 
chancery, not as a court, but simply as an office for the issu- 
ing of writs. Certainly the weight of authority seems to 
support the theory of Campbell, as opposed to that of 
Blackstone, in assigning the earlier as the more probable 
period of the rise and inception of the extraordinary juris- 
diction of the court of chancery. 

But, while the precise period at which this jurisdiction 
had its origin is largely a matter of antiquarian research 
and speculation, the mode of its origin and the methods 
and conditions of its growth are of more practical impor- 
tance, and are, indeed, essential to a correct understanding 
of the science of equity as administered in our own times. 
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Most of the later writers on equity reject Blackstone's 
theory of the expedient of a conveyance to uses, in evasion 
of the statutes of mortmain, as being the foundation of the 
equitable powers of the chancellor, and find its origin in the 
reference by the king or his council to the chancellor of 
various petitions for relief which were presented by the 
subject to the sovereign. Indeed, if we keep in view 
the ordinary course of procedure in chancery, by a simple 
bill or petition of the party aggrieved, an answer of the 
defendant, the hearing of testimony, and the rendering of 
a decree according to the justice of the case, ex (Bquo et bono — 
all this as distinguished from the technical, refined, and 
often subtle course of procedure at common law, we shall 
not fail to recognize this practice of referring petitions to 
the chancellor as the more probable origin of the present 
extraordinary jurisdiction of courts of equity. 

We are to remember that the age was rude and illit- 
erate; that the necessities of commerce and of manufactures, 
of public and of private grievances, of social and of domes- 
tic complications had, as yet, been presented to the com- 
mon-law courts in but few aspects, and these requiring but 
few writs and remedies. It was natural that the forms of 
remedy and their corresponding writs should become fixed 
and stereotyped, and that each subsequent application to 
the chancellor for an original writ should be measured by 
precedents already existing and by forms already estab- 
lished. Naturally, indeed inevitably, as society progressed 
and as the wants, necessities, and complications of men 
became more varied, particular cases would frequently arise 
where no existing legal remedy was adequate to afford the 
desired relief, and where no precedent of a writ could be 
found in the chancellor's hanaper or hamper, in which his 
writs were stored away. The king being regarded as the 
fountain of all justice, recourse was had to him by petition 
for relief. These petitions were directed to the sovereign, 
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sometimes in Parliament, sometimes out of Parliament, and 
the granting of them was deemed a matter not of strict 
right, but rather of favor. It is believed that the atda regis^ 
while in existence, exercised a general jurisdiction over 
petitions of this nature which were referred to that body by 
the king, and upon its dissolution many petitions were 
referred to Parliament for its action. The hearing of these 
petitions and their proper disposition would naturally occa- 
sion a great press of business, especially when the sessions 
of Parliament were of short duration. Some of them were 
also heard and determined by the king's ordinary council, 
when Parliament was not sitting. Gradually such petitions 
as Parliament and the council could not conveniently dis- 
pose of were referred to the chancellor, sometimes with and 
sometimes without assistants, who were called assessors. 
To avoid the delay and circuity of applying to the king or 
Parliament by petition in matters which might properly go 
to the chancellor, an ordinance was enacted in the eighth 
year of Edward I., A. D. 1280, directing the distribution 
of petitions to the proper courts and officers. After recit- 
ing that the people who came to Parliament were often 
delayed and disturbed, to the great grievance of them and 
of the court by the multitude of petitions laid before the 
king, the greater part whereof might be dispatched by the 
chancellor and by the justices, the ordinance proceeded to 
direct as follows: "That all the petitions which concern the 
seal shall come first to the chancellor; and those which 
touch the exchequer to the exchequer; and those which 
concern the justices and the law of the land to the justices ; 
and those which concern the Jews to the justices of the 
Jews ; and if the a£Eairs are so great, or if they are of grace, 
that the chancellors and others cannot do it without the 
king, then they shall bring them with their own hands 
before the king, to know his pleasure; so that no petitions 
shall come before the king and his council, but by the 
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hands of the said chancellor and other chief ministers; so 
that the king and his council may, without the load of other 
business, attend to the g^eat business of his realm, and of 
other foreign countries." The effect of this ordinance 
undoubtedly was to vest more exclusively in the chancellor 
the equitable jurisdiction which had been previously divided 
among and exercised by the king, the council, and the 
Parliament indiscriminately. And the Parliament thus 
gradually abandoned all its original equitable jurisdiction, 
and the House of Lords came to be recognized, as regards 
its judicial functions, only as a court of last resort in civil 
cases, and as a court of original jurisdiction in criminal 
matters upon impeachment by the Commons. From this 
period on to the reign of Edward III. it is believed that, 
owing to the ordinance of Edward I., just cited, as well as 
to the inclination of the sovereign and his council to refer 
petitions for extraordinary relief to the chancellor, the 
equitable jurisdiction of that officer steadily increased, and 
the principles governing its exercise began to take more 
definite shape. 

In the reign of Edward III., beginning A. D. 1327, the 
court of chancery appears as a distinct and well-established 
tribunal for affording relief in matters not remediable by 
the ordinary course of procedure in the courts of law. Its 
jurisdiction was considerably strengthened in this reigif by 
a writ or ordinance of the king, 22 Edward III., A. D. 
1349, referring all matters of grace to the determination of 
the chancellor, or to the keeper of the privy seal. This 
ordinance was in the nature of a proclamation to the sheriff 
of London, and ran as follows: ''The king to the sheriffs 
of London, greeting: Forasmuch as we are greatly and 
daily busied in various affairs, concerning us and the state 
of our realm of England: We will, that whatsoever busi- 
ness, relating as well to the common law of our kingdom, 
as our special grace, cognizable before us, from henceforth 
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to be prosecuted as followeth, viz: The common-law busi- 
ness, before the archbishop of Canterbury-elect, our chan- 
cellor, by him to be dispatched; and the other matters 
grantable by our special grace be prosecuted before our 
said chancellor or our well-beloved clerk, the keeper of the 
privy seal, so that they, or one of them, transmit to us such 
petitions of business, which, without consulting us, they 
cannot determine, together with their advice thereupon, 
without any further prosecution to be had before us for the 
same ; that, upon inspection thereof, we may further sig- 
nify to the aforesaid chancellor or keeper our will and 
pleasure therein.'* 

Lord Campbell supposes that the '^ common-law busi- 
ness** thus assigned to the chancellor had reference only to 
applications to that officer for original writs out of the 
chancery for the purpose of instituting actions in the courts 
of law. But it seems more probable that the term was 
intended to include such matters of common-law jurisdic- 
tion as before pertained to the chancellor, and to which 
reference has already been made. It is also a legitimate 
inference that the '' matters grantable by our special grace," 
which were by this ordinance delegated exclusively to the 
chancellor and to the keeper of the privy seal, were mat- 
ters of equitable relief proper, in distinction .from the relief 
afforded by actions at law, and which had previously been 
obtained by petitions to the king and council, as already 
described. In this view of the ordinance it is to be re- 
garded rather as declaratory of an existing jurisdiction on 
the part of the chancellor, which had been steadily growing 
through the two previous reigns, than as conferring upon 
him any new powers. 

It will be observed that the chancellor is mentioned in 
this ordinance as the archbishop of Canterbury-elect, indi- 
cating that he acted in an ecclesiastical as well as in a 
judicial capacity. This is explained by the fact that the 
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then chancellor, John de Offord, appointed October 26, 
1345, was originally dean of Lincoln, and while still hold- 
ing the office of chancellor, in September, 1348, he was 
appointed archbishop of Canterbury. Indeed, prior to this 
time the chancellor had usually been appointed from the 
church, and such appointments were not infrequent down 
to and even after the time of Cardinal Wolsey, who suc- 
ceeded to the great seal December 22, 1515. Occasionally, 
too, the office had been filled by soldiers, and leg^l acquire- 
ments seem to have been but little considered in the selec- 
tion of the earlier chancellors. The first regularly bred 
lawyer who was ever appointed to the office was Sir Robert 
Parnynge, who received the great seal from Edward III. in 
1 34 1, having previously held in succession the offices of 
chief justice and lord treasurer of England. 

Speaking of the ordinance or proclamation of 22 Edward 
III., above recited, Mr. Spence, in his learned treatise 
upon the equitable jurisdiction of the court of chancery, 
remarks, somewhat vaguely and with a noticeable lack of 
precision, that ''the establishment of the court of chancery 
as a regular court for administering extraordinary relief is 
generally considered to have been mainly attributable to 
this or some similar ordinance.'* But we have already seen 
that the ordinance of Edward I. had previously been 
directed toward the same end, and it may be confidently 
asserted that the equitable jurisdiction of the chancellor 
had already begun to assume a definite shape during the 
reign of the first two Edwards. 

Notwithstanding the two ordinances of Edward I. and 
Edward III., the equitable jurisdiction of the chancellor was 
as yet by no means exclusive, and the king, the Parliament, 
and the council still took cognizance of many petitions. 
Thus in the fortieth year of Edward III. we find a petition 
presented to the king in Parliament by Lady Audley, suing 
without her husband against her father-in-law. Lord Audley, 
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to enforce the specific performance of a covenant for the 
conveyance of certain lands, which had been executed by 
Lord Audley in contemplation of the marriage of the peti- 
tioner with his son. The king caused the defendant to 
appear before the chancellor, the treasurer, the justices, 
and other officers assembled in the star-chamber, when the 
fair petitioner stated her grievances, probably orally, and 
produced the covenant to enforce which her petition was 
filed. A demurrer interposed by the defendant was over- 
ruled, and, after various proceedings before the chancellor 
and treasurer in the council, the defendant was directed to 
perform his covenant. This is doubtless the first instance 
on record of a decree for a specific performance of a con- 
tract to convey lands. 

There is evidence that Parliament continued to entertain 
and to act upon these petitions for extraordinary relief 
during the reign of Richard II., and one of the most re- 
markable examples of Parliament sitting as a court of equity 
is the case of William, Lord Clynton, in the ninth year of 
Henry V., A. D. 1422, where William de la Pole, a feoffee 
to uses, was compelled to reconvey Lord Clynton's estates. 
This has been regarded as the first example of compelling the 
execution of a trust, but it is doubtful whether Parliament may 
not have proceeded upon the ground of parliamentary privi- 
lege, rather than upon any recognized principles of equity. 

Gradually, however, as the equitable jurisdiction of the 
chancellor became more firmly .established and generally 
recognized, that of the king, the Parliament, and the coun- 
cil began correspondingly to decline. Probably Parliament 
was the first of these bodies to discard its extraordinary 
jurisdiction over petitions for equitable relief, the council 
retaining it to a later date. From the reign of Edward 
III. we may regard the equitable jurisdiction of the court 
of chancery, which had been taking definite form and shape 
through the reigns of the first two Edwards, as firmly estab- 
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lished. Petitions or bills for relief were addressed directly 
to the chancellor, and became as common as {>etitions to 
the king and council for extraordinary relief had formerly 
been. And in the Parliament roll of the fourteenth year 
of Edward III., A. D. 1341, it was provided that if any- 
thing were done contrary to a certain ordinance therein 
referred to, the chancellor should have power to hear com- 
plaint thereof by bill, ''and upon this to proceed in the 
same manner as is usually accustomed to be done daily on 
a writ of subpoena in chancery." This would indicate that 
the procedure in chancery was already reduced to a recog- 
nized system. The bill being presented, showing a case 
demanding the extraordinary or equitable aid of the court, 
a writ or subpoena was issued by the chancellor in the 
king's name, directing the defendant to be in Cancellaria 
Regis ad certam diem^ to answer the bill and to abide by the 
order of the court. And the simple and inartificial pro- 
cedure thus early established is substantially the course of 
procedure in courts of equity to this day. 

In addition to the various causes already indicated as 
combining to build up and develop the equitable jurisdic- 
tion of the chancellor, it is not improbable that it originated 
in part as a necessary incident or adjunct of his original 
common-law jurisdiction in the issuing of original writs. 
From time immemorial the chancellor had been entrusted by 
the king with the duty of framing and issuing these writs, 
attested by the great seal, to suitors desiring to institute their 
actions in the courts of law. It would, therefore, be natural 
and extremely probable, when application was made to the 
chancellor for a writ in a case where no existing common- 
law remedy was applicable, and for which no precedent of 
a writ had been framed, that he should himself take juris- 
diction of the matter complained of, afford the parties a 
hearing upon petition, and decree such relief as the nature 
of the case might require. 
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Here, then, we have the origin of that beneficent system 
of equity which constitutes so large a part of the science of 
our jurisprudence. A state of society rud^ and illiterate ; 
property rights and social and business complications few 
and simple; existing legal remedies and the prescribed writs 
for their application at first sufficient ; the wants, necessi- 
ties, and grievances of men gradually becoming more ex- 
tended and complicated; difficulties arising for which the 
existing forms of action afforded no remedy, and where 
the chancellor's hanaper contained no precedent of a writ; 
petitions to the king or his Parliament or council for such 
relief as the nature of the case demanded; these petitions 
determined originally- by the body to whom they were 
addressed, but gradually referred to the chancellor for his 
action, as well by virtue of the ordinances of the two 
Edwards, as from the rapid accumulation of such petitions 
rendering a special tribunal necessary for their determina- 
tion; and, finally, the chancellor himself, sua moiu^ enter- 
taining petitions and granting the necessary relief upon 
applications directly to him, when existing legal remedies 
were inadequate. Call the petition a bill, issue a subpoena 
to the defendant, commanding him to appear and answer, 
as was done as early as the middle of the fourteenth century, 
examine him upon oath upon interrogatories annexed to the 
bill, or otherwise, and we have, in substance, the procedure 
in chancery as it existed in England for five hunderd years, 
and down to the abolition of the high court of chancery in 
1875. 

Upon this formative period of the equitable jurisdiction 
of the court of chancery, the researches of the English 
record commissioners, published in the three volumes of 
chancery calendars already alluded to, have thrown much 
additional light, and are exceedingly valuable to the stu- 
dent of equity jurisprudence. These researches were the 
work of a commission appointed by George IV., June 18, 
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1 82 1, in compliance with a petition from the House of 
Commons. The commissioners caused a diligent exami- 
nation to be made of the original records of the court of 
chancery, which had slumbered for centuries in the Tower 
of London, and the result of their labors was given to the 
public in three bulky folios, which were published in the 
years 1827, 1830, and 1832 respectively, in which are 
printed in full many of the earlier petitions, or bills, an- 
swers, cross-bills, replications, and rejoinders found in the 
Tower. With the exception of special replications and of 
rejoinders, which were then allowed, the course of pleading 
was in substance the same which prevails in courts of equity 
to this day. 

Until the publication of these Chancery Calendars it 
had been supposed that no petitions remained of record of 
an earlier date than the year 1437) when it was enacted by 
the statute 15th Henry VI. that no writ of subpoena should 
be issued until security should be given to satisfy defendant 
for his damages if the petition should not be maintained. 
But the researches of the commissioners disclosed existing 
records in hundreds of cases of an earlier date, and extend- 
ing back to the 17th Richard II., A. D. 1394, in which 
year it was enacted by statute that, when the plaintiff or 
petitioner failed to maintain his cause, the chancellor should 
award costs and damages to the defendant in his discretion. 
And the commissioners were of the opinion that the peti- 
tions of this year were the first that were regularly filed in 
the chancery. 

The selections from the earlier petitions which were 
published by the commissioners seem to justify their con- 
clusion that the chief business of the court of chancery in 
those earlier reigns, and its principal jurisdiction, did not 
originate in the introduction of uses of land to defeat the 
statutes of mortmain, as was formerly supposed by many 
writers upon the subject. Upon the contrary, but few 
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instances of the exercise of jurisdiction in this class of 
cases were found during the first four or five reigns after 
the equitable jurisdiction of the court was firmly established. 

The petitions found during the reign of Richard II. were 
in the French language, and it was not until the reign of 
Henry VI. that they seem to have been generally written 
in English. But few decrees were found by the commis- 
sioners, and these were indorsed in barbarous Latin upon 
the petition itself. The ecclesiastical character of the 
chancellors is shown in the address of the petitions. Thus, 
in the reign of Richard II. we find a petition addressed 
**To the very reverend father in God, the Chancellor of 
England." In the reign of Henry V. one Elizabeth Roth- 
enhale addresses her petition "To the very reverend father 
in God and her very gracious Lord, the Chancellor of Eng- 
land.'* And in the succeeding reign a petition is addressed 
"Unto a full reverend father in God and a full gracious Lord, 
the Bishop of Bath, Chancellor of England.** Many of 
them terminate, after a prayer for the specific relief desired, 
with the words: "And this for the love of God and in the 
way of charity.** One is found which concludes with the 
words: "And your said beseecher shall ever pray for you." 

These quaintly-drawn petitions thus resurrected by the 
commissioners are not merely interesting to the antiquarian, 
but are exceedingly instructive as to the exact nature of 
the jurisdiction thus early exercised in the chancery. While 
they show that most of the petitions presented to the chan- 
cellor were for extraordinary or equitable relief proper, in 
distinction from such redress as was afforded by the exist- 
ing courts of law, yet in not a few instances the relief sought 
was purely legal and the grievance was properly remediable 
by a court of law under existing remedies. In such cases 
special circumstances were alleged as a reason for appealing 
to the equitable jurisdiction instead of pursuing the remedy 
provided by law. The ground most frequently alleged in 
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these cases, and which strongly indicates the tendency of 
the age, was the poverty of the complainant, and the wealth 
and influence of the defendant. Thus, it is stated in one 
case that plaintifiE is without remedy at law, because defend- 
ant is surrounded by many men of his maintenance. Again, 
the jurisdiction of the chancellor is invoked because, as 
stated by the petitioners, they '*may not sue nor have the 
common law because of poverty, and because of great main- 
tenance, assurance, and perjury." In another case it is 
alleged that defendant is strong and abounding in riches, 
and a great, maintainer of quarrels, and complainant is poor 
and hath not the means to sue for remedy at the common 
law. Ag^in, the chancellor is appealed to, ''because your 
petitioners, John and Catharine, are so poor, and the said 
John so ill, that they cannot pursue the common law." 
But while in the case just cited petitioners' poverty was 
invoked as an excuse for getting into chancery, in another 
case it was alleged as a reason for getting out, and an 
unhappy suitor who had been enjoined from suing at law 
petitioned the chancellor that he might be relieved from 
the injunction, because he was a poor man, and unable to 
sue in the king's court of chancery. In another case, the 
petition, after alleging the subtraction of plaintiff's tithes 
as a ground of complaint, proceeded to state that defendant 
had violently driven away plaintiff's sheep. Defendant, 
after answering the former charge, stated as to the latter 
that ''the same is determined at the common law; where- 
fore he understands not that the king's court of chancery 
in this case will have knowledge, nevertheless for declara- 
tion of the matter to you, my lord chancellor, the defend- 
ant saith that he never took nor drove away any sheep of 
the said complainant." A droll admixture of demurrer 
and general issue; as if defendant had said to the court: 
"Your lordship has no jurisdiction over sheep-stealing, 
nevertheless I did not steal the sheep." Other cases 
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present such purely legal causes of action as the driving 
away of petitioner's cattle, unlawful imprisonment with a 
prayer for a writ of corpus cum causa to bring the body of 
the petitioner before the king in his court of chancery, dis- 
turbance of the king's justices while holding the assizes, 
and many cases of naked trespass, which were clearly 
remediable at law. 

It is doubtful whether matters of this nature were ever 
properly within the equitable jurisdiction of the chancellor, 
and they should be regarded as exceptional to the general 
character of the petitions presented to him. Many of the 
present recognized heads of equitable jurisdiction are, how- 
ever, plainly discernible in these early cases. Thus, we 
find petitioners seeking to set aside a conveyance obtained 
by reason of plaintiff's intoxication; to prevent defendant 
from vexatiously intermeddling with the possession of land 
already recovered at law ; to quiet possession and to exe- 
cute a release; to perpetuate testimony; to render an 
accounting; to relieve against a fraudulent release; to dis- 
cover title deeds; to compel the specific performance of a 
contract, and to enjoin proceedings at law. 

From the reign of Edward III. the equitable jurisdiction 
of the court of chancery rapidly expanded and the court 
itself constantly grew in importance and influence. This 
growth was especially marked during the chancellorship of 
Cardinal Wolsey, who received the great seal on the 22d 
of December, 1515. Although not a lawyer, Wolsey 's 
wonderful capacity for business, his nice tact and absolute 
impartiality did much to supply the place of technical 
learning, and, while none of his decisions have survived to 
us, it is generally conceded that his administration of the 
office was eminently successful. In examining cases of 
importance he prudently called to his counsels the aid of 
learned lawyers, thus insuring more correct decisions than 
could have been otherwise expected from an unprofessional 
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judge. So great was the confidence reposed in him as a 
chancellor that the bills and petitions in his court increased 
so rapidly as to render it necessary to refer some of them 
to the master of the rolls, and also to call in the assistance 
of a commission of common-law judges. 

It is not, however, to be inferred from the expansion of 
the equitable powers of the chancery, that its growth was 
unattended with opposition. On the contrary, complaints 
were frequently made that the court was exceeding its 
powers, and strenuous efforts were put forth to check its 
development and to curtail its jurisdiction. From the reign 
of Richard II. down to that of James I. frequent instances 
of this hostility occur. Many petitions were presented to 
the king, seeking to restrict the growing power of the 
chancellor, but to all such petitions and remonstrances the 
Plantagenet sovereigns seem to have given but little heed, 
their answers sometimes being merely evasive, and some- 
times consisting of a flat refusal to interfere. The last seri- 
ous struggle in which the court of chancery was engaged in 
the assertion of its jurisdiction was in the reign of James I., 
the controversy being as to the power of equity to enjoin 
proceedings under judgments at law. Indeed, this question 
seems to have arisen upon several occasions during previous 
reigns, and the assertion by Cardinal Wolsey of the right 
to enjoin judgments at law formed one of the articles of 
impeachment against him. The controversy was renewed 
with extreme heat and bitterness during the reign of James 
I., between Lord Ellesmere, who then held the great seal, 
in favor of the jurisdiction, and Lord Coke in opposition to 
its exercise. The matter coming directly before the king, 
he referred it to five of the most eminent lawyers of that 
time, who reported a series of precedents in favor of the 
jurisdiction of equity to thus interfere with judgments at 
law, and that there were instances of its exercise even after 
execution. Their report being confirmed by the king, this 
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much-mooted question was forever set at rest, and this 
seems to have been the last of the many struggles against 
the equitable jurisdiction of the court of chancery. 

From this period it continued the steady growth and 
development which it had previously shown. Lord Bacon 
succeeded Lord Ellesmere as chancellor, and by his ordi- 
nances regulating the practice of the court, many of which 
have survived in the modern chancery practice, he did 
much to give it a systematic and symmetrical shape. To 
such an extent had the business of the court increased in 
Bacon's time, that we have liis own authority for the state- 
ment that he made two thousand orders and decrees in a 
single year. 

From Bacon's chancellorship down to the time of Lord 
Nottingham less progress was made, and the holders of the 
great seal seem to have been men of inconspicuous ability 
and attainments. Nottingham succeeded to the office in 
1 673, and his accession marks a new era in the history of 
equity jurisprudence. During the nine years of his chan- 
cellorship he gave a new character to the court and estab- 
lished its jurisdiction upon enlarged and liberal foundations. 
In the opinion of Chancellor Kent, it is from Nottingham's 
time that equity is to be regarded as a regular and cultivated 
science. 

Nottingham's immediate successors, although men of 
fair ability, made no decided mark upon the science of 
equity, and it is not until the time of Lord Hardwicke that 
another great light appears in the history of the high court 
of chancery. This eminent chancellor held the great seal 
for a period of twenty years, and, owing to the longer dura- 
tion of his chancellorship, did more than Nottingham to 
promote the growth of equity. No chancellor did more 
to strengthen the foundations and to complete the structure 
of the system than Hardwicke, and few judges have left 
their impress more indelibly upon our jurisprudence. 
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Lord Thurlow stands out as the most prominent of the 
immediate successors of Hardwicke, and his decisions, as 
handed down to us in the reports, evince the hand of a 
master in the department of equity. Rude, overbearing, 
impulsive, almost uncouth in his manners, lacking many of 
the graces and amenities so necessary to a successful judge, 
he yet, by his overpowering genius and thorough mastery 
of the law of equity, attained the front rank of English 
chancellors. 

The last of the preeminently great English chancellors 
is Eldon. Indeed, of the four great chancellors, Notting- 
ham, Hardwicke, Thurlow, and Eldon, I confess I turn 
always with a deeper interest and veneration to the last. 
Sturdy old Tory though he was ; resisting every change or 
innovation, either in the law, in the church, or in the state; 
clinging loyally to the old landmarks, if only because they 
were old, no figure in the history of English jurisprudence 
stands out in bolder relief, and none will be longer remem- 
bered. He held the great seal for a quarter of a century, 
longer than any of his predecessors, and the fifty or more 
volumes of chancery reports, beginning with Vesey , Jr. , in 
which his decisions are reported, are a permanent and abid- 
ing monument of his great learning and of his thorough 
mastery of the law of England. Dying in the year 1838, 
at the advanced age of eighty-six, he stands as a connect- 
ing link between the old and new in English jurisprudence — 
the old, of conservatism, of stability, of routine; the new, 
of inquiry, of innovation, and of reform. 

But the English court of chancery, as such, is no more. 
By the Supreme Court of Judicature Act, of August 5, 
1873, which went into operation November i, 1875, the 
superior courts of general jurisdiction, including the high 
court of chancery, the court of queen's bench, the common 
pleas, the exchequer, the high court of admiralty, the court 
of probate, the court for divorce and matrimonial causes, 
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and the London bankruptcy court, were united and con- 
solidated into one general court, to be known as the 
Supreme Court of Judicature. By the Act of 1875 it was 
enacted that the London court of bankruptcy should not 
be merged with or its jurisdiction transferred to the supreme 
court of judicature, but the consolidation of the other 
courts above named was left unchanged. The new court as 
thus constituted consists of two permanent divisions, one 
exercising original jurisdiction and known as Her Majesty's 
High Court of Justice, the other an appellate court, known 
as Her Majesty's Court of Appeal. For the more conve- 
nient dispatch of business the high court of justice is divided 
into five divisions, called, respectively, the chancery divi- 
sion, the queen's bench division, the common pleas division, 
the exchequer division, and the probate, divorce, and admi- 
ralty division. The jurisdiction conferred upon these 
several divisions is substantially the same as that which 
was formerly exercised by the respective courts of like 
name. 

All suits under the new system are begun by a proceed- 
ing in the high court of justice, called an action, which is 
instituted by a writ of summons, on which is indorsed a 
statement of the nature of the claim made, or of the relief 
required, and the old forms of action, modes of procedure, 
pleadings, and practice are wholly obliterated. In their 
stead an attempt is made at the codification of all procedure 
into one simple form, corresponding in some of its general 
features to the code procedure of many of the states of this 
country. It is also provided that if the plaintiff in any 
action claims an equitable estate or right, or claims relief 
upon any equitable ground, or claims equitable relief upon 
a legal riglit, the courts shall give him the same relief 
which would have been given by the court of chancery 
under the former system. So, too, if a defendant claims 
any equitable estate or right, or claims relief upon any 
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equitable ground, or alleges any ground of equitable 
defence, the courts are to give the same efiEect to such 
claim and to afford the same relief as the <ourt of chancery 
might have afforded before the passage of the act. Indeed, 
an obvious design is manifested throughout the entire act 
to extend the principles of equity jurisprudence, as far as 
practicable, to the entire body of English law, and to render 
the remedies and modes of relief afforded by the courts 
conformable to the established methods and forms of equit- 
able relief. 

So complete and entire a revolution in the forms of pro- 
cedure and in the methods of administering relief in courts 
of justice was never before witnessed in the history of 
English jurisprudence. Upon the wisdom or propriety of 
so radical a change it is yet too early to express or even 
to indicate an opinion. The courts and bar of England 
are now engaged in the task of adapting themselves to the 
new order of things, groping their way cautiously through 
a terra incognita of procedure, without the aid of centuries 
of precedent which had reduced the former systems, both 
at law and in equity, to almost the dignity of an exact 
science. As illustrating the difficulties and embarrassments 
attendant upon the new system, it may be mentioned that 
the rules of procedure which went into effect in 1875 have 
from time to time been amended by twelve sets of new 
rules, and the whole have now been abolished and replaced 
by the new rules of 1883, which were framed by a com- 
mittee of the judges and ratified by Parliament a few weeks 
since. The profession in this country are watching the 
new system with anxious eyes. It is the same experi- 
ment, upon a more extended scale, in which the courts and 
bar of New York have been engaged for a generation past, 
and the end is not yet. 

This much, however, may safely be asserted that, 
although the English court of chancery, as such, is no 
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more, and although its procedure has been abolished in 
England and in most of the states of this country, the sys- 
tem of equity still lives, and must for all time to come con- 
stitute part and parcel of our jurisprudence. And that part 
of our law which we call equity, that system which was 
built up by the high court of chancery through ten centuries 
of growth and of precedent, adapting itself through all 
changing states of society (and through all civilizations) to 
the needs of the people and of the time, can no more be 
spared from our jurisprudence than can the law of real 
property, the law of contracts, or the law of evidence. No 

I system of legal education can be fully rounded and com- 

plete which slights this branch of instruction; and here- 

^ after, as heretofore, no one may hope to be an accomplished 

or a successful lawyer who does not tarry long and drink 
deep at the fountain of equity. 
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THE PROFESSIONAL OUTLOOK 

We are met to witness the admission to our ancient call- 
ing of a body of young men, who, under wise leadership, 
have spent some profitable time together searching out the 
alphabet of the law. The occasion has a peculiar signifi- 
cance, as well to those just crossing the threshold which 
separates preparatory from real life, as to us, worn with 
the burden and heat of the day, who return to these aca- 
demic shades to renew the lessons of our youth. Such a 
reunion may well serve a double purpose: you, with the 
teeming future lying fair before you, may impart to us 
something of the inspiration of your own eager youth and 
ardent faith; while we, who have fought the battle half 
way through, may, from the vantage ground of our experi- 
ence, speak some words of counsel and of caution to those 
whose trials are yet to come. 

The occasion affords a fitting opportunity to note cer- 
tain well-defined tendencies, which seem to be gradually 
changing the methods of professional life and labor, and 
which are effecting a corresponding change in the relation 
which the bar sustains toward the public. And, standing 
now at the threshold of your profession, you may properly 
consider the outlook in the career opening up before you. 

Conspicuous among the tendencies which are giving 
present shape and future direction to our profession, may 
be noticed a growing disposition to subordinate the scien- 
tific aspects of the law to its practical features. The lawyer 
in active practice is necessarily compelled to deal with the 
law as an art, rather than as a science. The practical appli- 
cation of this art to the daily affairs of life constitutes the 
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burden of his work; a work which most distinguishes him 
from the theoretical jurist. With the genesis and structure 
of the law as a science, and with its history and growth, he 
has but little to do. Concerned chiefly in the winning of 
causes, and in rendering the most efficient service to his 
clients, he has little opportunity for investigating the phi- 
losophy or history of our system of jurisprudence. He 
must, it is true, keep fully abreast with its latest modifica- 
tions, as expressed either in legislation or in the decisions 
of the courts. But these are studied, not so much as parts 
of a comprehensive system, gradually shaping itself into a 
symmetrical and scientific whole, but rather as incidents in 
the development of an art whose practical application to 
business affairs constitutes the burden of his daily work. 
The practicing lawyer is coming to be an artisan, rather 
than a scientist, and his best energies are devoted to the 
immediate service of his clients, rather than to the advance- 
ment of the general system of jurisprudence which he 
administers. 

His life is necessarily limited by the narrow lines of his 
professional pursuits, beyond which he rarely ventures. 
The absorbing nature of his daily work a£Eords little oppor- 
tunity for the cultivation of general knowledge, or for any 
varied or systematic general culture. What may have been 
the dream of his student days of a life of generous leisure, 
in which his professional labors should be lightened by the 
cultivation of literature and of the arts, proves to be only a 
dream. He is fortunate, indeed, if he retains sufficient of 
his classical attainments to construe, without the aid of a 
lexicon, the barbarous Latin which disfigures his text-books, 
while the rest is forgotten. There was something more 
than an epigram in the reply of the late Senator Carpenter 
when, in declining an invitation to deliver a literary address 
before a college society, he said that since he had become 
absorbed in his profession literature was, with him, a lost art. 
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It is not intended to assert that this narrowing tendency 
of the practice of the law is a wholly unmixed evil. It 
certainly has its compensations. And if it be the highest 
duty of the lawyer to win his cause, and to serve his client 
by all honorable means, and at whatever cost to himself, 
then this complete subordination of other tastes and pur- 
suits to the central purpose of his professional work finds 
its compensation in the finer touch and surer hand which 
he brings to that work. But let it be fully understood that 
the highest measure of proficiency and of success in the 
practice of the law is attained only at the cost of a more 
or less complete sacrifice of anything like thorough culture 
or development in other directions. 

The subordination of the scientific to the practical 
aspects of the law is also discernible to some extent in our 
methods of legal education, and to a still greater degree in 
our professional literature. Indeed, it is not altogether 
paradoxical to assert that we are fast coming to be a pro- 
fession without a distinctive literature. Of practical hand- 
books, intended to afford immediate aid to the working 
lawyer in the preparation or trial of a cause, or to the judge 
in its decision, we have an abundant and growing supply, 
and the presses are burdened with their rapid multiplication. 
But of profound and philosophical treatises, which deal with 
the origin and growth of the law, or which treat of its 
development and evolution by slow processes through many 
generations into a science of equal dignity and rank with 
its kindred sciences, the present generation of English and 
American lawyers has produced but few. 

Of our current professional literature, perhaps the most 
marked feature is its tendency toward a minute and prac- 
tical treatment of the various subdivisions of the law. The 
great commentators have departed. In their stead have 
arisen a generation of laborious writers, who are producing 
text-books upon minute topics, which were scarcely deemed 
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worthy of a chapter in the commentaries of Blackstone and 
Kent. Practical monographs have taken the place of the 
great commentaries, and the change is largely due to the 
tendency already noted toward the development of the prac- 
tical aspect of the law, at the expense of its scientific and 
more symmetrical features. The over-worked lawyer or 
judge has neither time nor inclination, in the hurry of active 
practice, to study exhaustive treatises upon the scheme of 
English jurisprudence from the Year Books down. What 
he needs is a compact presentation of the pith and marrow 
of the decisions of the courts upon the point in controversy, 
and these he insists shall have the elements of clearness, 
accuracy, and brevity. The demand for this species of 
legal literature fosters the supply, and the supply keeps 
steady pace with the demand. 

It necessarily results, from the undue development of 
the practical side of the law, that but little attention is 
given to the necessity for such reforms in our system of 
jurisprudence as to keep it fully abreast of the times. 
Many grave problems are already confronting us, which 
require thoughtful consideration, and which demand early 
reform, but which pass almost unheeded by busy lawyers 
and judges, whose experience best fits them for their solu- 
tion. Among these may be mentioned the rapid growth of 
our iniquitous system of law reporting, which threatens soon 
to overwhelm us with a vast and unwieldy mass of conflict- 
ing judicial decisions; the evils which result from the con- 
flicting legislation of forty states and sovereignties, upon 
such matters of national and of general concern as the law 
of commercial paper, the conveyance and descent of real 
property, marriage and divorce, the limitation of actions, 
assignments, and proceedings in insolvency — all of which 
should be regulated by uniform national legislation, under 
appropriate amendments to the constitution, to be enacted 
for that purpose. Add to these the dangerous encroach- 
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ments of the national upon the state judiciary, which 
threaten soon to overstep the boundaries fixed by the wis- 
dom of the fathers, and we are confronted with problems 
of the deepest concern to the profession and to the public, 
which demand early reform, but to which little heed is 
given. The existence of the evils noted, few thoughtful 
lawyers will question. But the busy life of the average 
practicing lawyer, coupled with the traditional conservatism 
common to all professions, and what may be termed the 
vis inertia of the bar in most matters looking toward a 
change in the established order of things, have thus far 
prevented any successful efforts at reform in the directions 
indicated. 

It is also a noteworthy fact that the principal reforms 
which have been made by the present generation of law- 
yers, both in England and in America, have been chiefly 
in the practice and procedure by which our system of juris- 
prudence is given practical application in the courts, rather 
than in the system itself. The last half century has indeed 
been prolific in reforms of procedure. The work began 
with the improvements in the system of common-law plead- 
ing, which were introduced in England in the year 1834 by 
the celebrated rules of Hilary Term, 4 William IV. These 
were followed by the common-law-procedure act of 1854, 
and by the supreme-court-of -judicature acts of 1873 and 
i^75> ^y which the last vestige of the former systems of 
pleading, both at law and in equity, was swept away. 

In this country the reform of procedure began with the 
adoption of the code of procedure in the state of New York, 
which formed a model for similar legislation afterward 
adopted in many of the states of the Union. Nothing 
could more strongly emphasize the practical tendencies of 
the profession, which have been already noted, than the 
fact that the principal law reforms of the present generation 
have thus been in the direction of procedure, which consti- 
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tutes the mere machinery through which the law finds its 
application by the courts. Indeed, if we except a few such 
efforts at law reform in this country as that comprised in 
the various codes, other than the code of procedure, which 
were drafted by Mr. David Dudley Field for the state of 
New York, but never adopted; similar efforts at codification 
in California and perhaps a few other states, and in England 
the admirable work of Sir James Fitz James Stephen, in his 
reformed criminal code, and in the law of evidence, we 
have almost exhausted the list of any systematic efforts by 
the present generation of English or American lawyers 
toward improving our system of jurisprudence, in dis- 
tinction from its procedure. 

Observe, again, how the bar in great cities is becoming 
more and more assimilated in many respects to ordinary 
business avocations. The lawyer is coming to be, more 
than ever before, the trained adviser of business men in the 
complications which grow out of their daily pursuits in a 
refined and artificial state of society. With the law in its 
broader aspects, as a system for regulating the affairs of 
nations, and for the government of peoples, the practicing 
lawyer has far less concern than formerly. A professional 
lifetime may be, and often is, spent without once bringing 
him in direct contact with problems of this nature. Even 
questions of constitutional jurisprudence, although of more 
frequent occurrence, are yet comparatively rare in ordinary 
practice. So, too, questions pertaining to personal liberty, 
to the freedom of the press and of the citizen, habeas carpus 
and all the attractive and high-sounding themes, which in 
our college days were supposed to be the chief problems 
with which the lawyer was principally occupied, are of com- 
paratively rare occurrence in modern practice. Whatever 
he may once have been, the lawyer is now but seldom the 
champion of innocence against oppression, or the vindicator 
of the poor against the rich. He is rather the adviser of 
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business men, who renders them such assistance in the 
adjustment of their daily transactions as his training and 
experience may enable him ^o do. He deals with ques- 
tions of banking and of insurance ; with corporate rights 
and duties; with questions of title and of securities; with 
problems pertaining to contracts and to commercial paper; 
and the range of his duties within the lines here indicated 
is as many-sided as are the interests and pursuits of the 
clients whom he serves. 

To meet the exacting demands for assistance, in the 
directions indicated, it is essential that the successful law- 
yer should know something of the methods by which busi- 
ness is conducted. And no merely technical or professional 
training will wholly take the place of this practical business 
knowledge. You may understand all the subtleties of the 
rule in Shelley's case, but when the awful crisis has at last 
arrived, and your first client has climbed the stairway to 
your office, and sits at the other side of your desk, in that 
supreme moment which comes but once in a professional 
lifetime, and asks your advice upon some practical business 
question, all the learning of all the books will be of little 
avail in the mental chaos to which yoii will be reduced, if 
ignorant of the business features of the problem submitted. 
From the embarrassments to which you may thus be reduced 
by a want of business knowledge may you have as happy 
an escape as occurred under like circumstances in my own 
early practice, when, being consulted by a client as to his 
rights under certain warehouse receipts, which he held as 
collateral security for a loan of money, after hearing the 
case fully stated, I shook my head gravely, looked unutter- 
ably wise, and took the case under advisement long enough 
to find out what a warehouse receipt really was. 

It is not intended to assert that the practical lawyer 
should also be a practical banker, or insurance agent, or 
railway manager, before he may be safely trusted to advise 
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upon questions pertaining to these various pursuits. Such 
complete and many-sided training is, of course, impossible. 
But there is a certain general^ familiarity with the tools and 
implements of business, with its laws and its language, with 
its forms of expression, and with the rules by which it is 
conducted, which is indispensable before you may properly 
comprehend the transactions upon which your judgment 
will be sought, or safely advise the client whose interests 
will be committed to your charge. The lawyer whom 
clients delight to employ, and to whom they will cling 
through evil report and good report, is he who, in addition 
to professional training, possesses sufficient familiarity with 
business affairs to safely advise upon the problems of every- 
day life. Indeed, you may never know, until you have 
learned by experience, how much men like to be advised; not 
merely in the direction of professional advice in its more 
technical aspects, but upon questions of practical manage- 
ment, as to which one would suppose the judgment of a 
business man to be far better than that of his lawyer, men 
delight to confide in a trusted adviser, and to share with 
him the responsibility of a decision. That the species of 
training necessary to meet this demand is not of the highest 
type, when tested by purely professional standards, is 
doubtless true ; it is equally true that when measured by 
practical results it is one of the first requisites to a success- 
ful career at the bar. 

It is important to note also the small space which trial 
by jury is coming to occupy in the really important work 
of the bar, and to observe the corresponding increase in the 
business which is transacted upon the equity side of the 
courts, and without the intervention of a jury. To the 
thoughtful student of our jurisprudence it is an instructive 
study to note everywhere the enlargement of equity juris- 
diction, to keep pace with the growing necessities of a 
complex state of society. Indeed, the supreme-court-of- 
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judicature act, in England, to which reference has already 
been made, is but a wider application of equity procedure 
to the business of all the courts. And, even before the 
passage of that remarkable statute, which has wrought the 
most complete revolution in procedure ever accomplished 
by a single act of legislation, the tendency to extend the 
boundaries of equity jurisdiction had been for many years 
apparent in England. 

In this country the drift has long been steadily in the 
same direction. Whether we look to the few states which 
still retain the complete distinction between the systems of 
law and of equity and their corresponding procedures; or 
to those which have attempted the entire abolition of those 
distinctions; or to those which have endeavored to amal- 
gamate the two systems; or to the federal courts ; everywhere 
the increase in the equity business of the courts is constantly 
more apparent. Indeed, the great litigations of the coun- 
try are, for the most part, carried on upon the equity side 
of the courts and without the aid of juries. 

Two causes may be mentioned as productive of this 
growth of equity jurisdiction: First, the increased facility 
attending this method of litigation, with the more uniformly 
satisfactory results attained in equity causes, by the sub- 
mission of all questions, both of law and of fact, to the 
decision of the court; and, second, the fact that courts of 
equity have kept pace with the growing necessities of the 
age, and have adapted their remedies and shaped their 
relief to keep fully abreast with the demands of the times. 
And if our American jurisprudence shall ever have a his- 
torian worthy of the name and of the theme, not the least 
instructive chapter of his history will be that which shall 
trace the growth of equity jurisdiction in this country, and 
the adaptation of equitable remedies and procedure to meet 
the constantly changing necessities of litigation. 

Trial by jury, therefore, is thus gradually but surely 
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declining. The halo which has so long surrounded it; the 
reverent adulation in which the system has been held as 
one of the chief bulwarks of our personal liberty, and as the 
priceless heritage of freemen wherever the common law pre- 
vails — all these are surely upon the wane. The necessities 
which called the system into being, to preserve the rights 
of the subject as against the crown, or subservient judges, 
no longer prevail; and with the decline of the royal pre- 
rogative in England much of the necessity for the system 
of trial by jury has there become obsolete. That it will 
still occupy a considerable place in our jurisprudence may 
be conceded. But it is equally apparent that that place 
will never again be so prominent as it has been in the past. 

With the decline of the system of trial by jury, but 
inspired also by other causes, may be noted the decline of 
advocacy in its popular or customary sense. The great 
orators and the great orations of the bar are coming to be 
mere reminiscences. The conditions for the development 
of oratory are not favorable in the class of litigation to 
which reference has been made, and, disguise the fact as 
we may, advocacy as popularly understood is surely on the 
decline. Go into a federal court, sitting in equity, and you 
may usually see a quiet lawyer addressing a quiet judge, 
using none of the tricks of oratory, indulging neither in 
rhetoric nor in declamation, but confining himself to a plain 
and business-like statement of the facts of his cause, and 
of the law which governs them; and yet there may be mil- 
lions of property staked upon the result, and the quiet con- 
versational discussion between counsel and court may be 
decisive of the fate of a patent in use in every hamlet 
throughout the land, or of a railway spanning half the con- 
tinent, or of a telegraph line whose wires bind together the 
great oceans, and ramify into every state. 

In the city where I practice my profession, with a bar 
of eighteen hundred members, I can count upon the fingers 
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of one hand all who have any real gifts of advocacy in its 
popular sense, or who exercise such gifts in the daily prac- 
tice of their calling. Even with the average type of jury 
trials, aside from criminal causes, mere eloquence of speech 
is constantly growing less important as a necessary adjunct 
in the winning of verdicts. Juries are, for the most part, 
made up of busy men called unwillingly from their daily 
avocations for the decision of business questions. A clear, 
concise statement of the facts of one's cause they under- 
stand and appreciate, while mere rhetoric is ordinarily lost 
upon them. Place a man of business in a jury box, to 
determine any of the ordinary questions of daily occurrence 
in the courts, and with such a juror, in such a cause, your 
most eloquent and sonorous periods will usually fall upon 
dull and listless ears. Talk to him, upon the other hand, 
of the facts of your case, or of its figures ; present these in 
a clear and logical sequence, and above all else stop when 
you have done, and he will appreciate every word which 
you utter, and give it due weight in making up his verdict. 

In the domain of criminal law oratory still holds and 
must continue to hold a conspicuous place. Questions 
involving human life and liberty will in the future, as they 
have done in the past, still call for the highest types of 
eloquence and for all the graces and arts of advocacy in their 
presentation to the jury. But it is one of the healthful and 
hopeful signs of the times in which we live, that the crimes 
which call for the highest exhibitions of eloquence in their 
prosecution or defense do not keep pace with the growth 
of population or with the increase in litigation. And it is 
a matter of common observation that criminal practice is 
constantly assuming less relative importance, as compared 
with the civil business of the courts. 

But there is a species of advocacy which is coming 
more into demand, and which is growing more essential to 
successful practice. It cannot be taught in the schools. 
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and is to be acquired only by experience. It is the rare 
faculty of a clear, logical » and concise statement of the 
facts of one's cause. It is a faculty, or perhaps, more prop- 
erly speaking, an art, which is more rarely mastered than is 
the art of presenting the law applicable to the given case. 
And if there be any one element in modern advocacy which 
more than all others is conducive to the successful trial of 
a litigated case, it is that of a clear presentation of its facts. 
Not only is this true in the trial of jury causes, where it is 
the especial function of the jury to determine the facts, but 
it is not less true in the trial of actions before the court 
without a jury. In such cases the court is as to the law 
of the case at least your equal; but upon the facts it is your 
especial province to enlighten him, and for these he is 
entirely dependent upon you as the trial proceeds. And 
in courts of last resort, in which the time for oral argument 
is limited by rule, the importance of this faculty can not be 
overestimated. 

The constant temptation to the young lawyer to desert 
his professon for the more attractive field of politics is one 
of the tendencies of our profession which remains to be con- 
sidered. The problem of the extent to which the lawyer 
may properly participate in the g^eat political struggles 
which periodically convulse the country, and which seem 
to g^ow more bitter with each recurrence, is a serious one. 
With the young lawyer, especially in country practice, it is 
well-nigh impossible to hold aloof from active participation 
in politics. The conditions of his environment are such 
that he is necessarily compelled, whether willing or unwill- 
ing — and he is generally willing — to take an active part in 
the political contests going on about him. Periodically he 
is overwhelmed with an awful consciousness that the coun- 
try is going to the bad, and that a crisis is imminent in public 
affairs more pregnant with serious dangers than have ever 
before threatened the safety and perpetuity of a free people. 
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And periodically there comes to his yearning soul an intense 
desire to instruct his fellow-citizens from the rostrum, upon 
the duties and perils of the hour. It is an experience 
through which every young lawyer must sooner or later 
pass, perhaps the sooner the better for his success in after 
life. It has its compensation in begetting a spirit of self- 
reliance and readiness in debate, the habit of thinking upon 
one's feet, which is so essential to success at the bar, and 
in cultivating a familiarity with the current political history 
of the time. Upon the whole, such an experience may be 
said to be a benefit to the career of the young man, who, 
making such side excursions into politics a pastime or recre- 
ation, rather than his chief pursuit, still steadily adheres to 
his legitimate calling.. And within the bounds of that active 
and intelligent participation in current political affairs which 
is a duty which every cultivated man owes to the state, the 
lawyer may, and should, make his influence felt among his 
fellow-citizens. 

His habits of professional training especially fit him for 
the intelligent discussion of the ordinary questions which 
form the chief burden of political contention, and he may 
thus exercise a just and wholesome measure of influence 
upon those with whom he is brought into immediate contact. 
And, if called to the duties of legislation, he gives to the 
state more intelligent service in the enactment of judicious 
laws than could otherwise be obtained, what is his loss 
professionally becomes the gain of the commonwealth. 
To such a participation in current politics the lawyer may 
properly be called. And, shunning no public duty which 
may be imposed upon him, he may properly take his place 
in the halls of legislation, conscious that he is doing a ser- 
vice to the state, even if at the risk of serious interference 
with his professional career. 

But let him not make the mistake, the terrible mistake, 
at the threshold of that career, of attempting to make his 
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profession a mere stepping-stone to political advancement. 
Believe me, gentlemen, the calling upon which you are 
entering is something higher and nobler than the trade of 
politics. Its prizes and its honors, patiently earned through 
years of honorable toil and modestly borne, although less 
brilliant, are far more enduring than any which a political 
career can offer. And be sure of this, that its honors are 
fairly won and fairly given. No personal jealousies or party 
contentions can deprive the successful lawyer of his full 
measure of well-earned professional success, or degrade him 
from his true rank in his calling. For him the uncertainties 
of politics and of political tenure have no terrors. Depend- 
ing not upon parties or conventions for his assured place in 
the confidence of his fellow-men, but earning that place by 
honorable toil, he holds it by a tenure of which he cannot 
be deprived, and he may look with serene satisfaction upon 
the unseemly scramble of politicians for the brief and ephem- 
eral prizes of political life. His lot affords a happy con- 
trast to that saddest of all sad sights to be witnessed about 
the halls of congress, and the public departments at Wash- 
ington, of a horde of ex-congressmen and ex-officeholders, 
many of whom were formerly lawyers of established prac- 
tice and brilliant prospects, but who, allured from their 
profession by the more brilliant but less enduring prizes 
of politics, sought and obtained entrance into public life, 
only to find themselves, after a brief career in office, turned 
adrift without position, their practice gone, and lacking the 
energy to again begin at the bottom of the ladder and to 
build up anew. 

I do not forget that grave problems are constantly re- 
curring in public affairs which demand the highest order 
of legal ability for their proper adjustment. To no class 
of men may such questions be more safely entrusted than 
to those who have been trained in the severe school of our 
profession. Generally cool, dispassionate, cautious even 
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to conservatism, lawyers are usually the safest advisers in 
great emergencies, and they always have shaped, and 
always will shape, the actual legislation of the country, both 
state and national. And in the politics of the future, in its 
broadest sense, the lawyer of the future must of necessity 
bear his full part. While he may not always lead public 
sentiment upon the vital questions of his time, he may yet» 
by the proper exercise of that wise conservatism which per- 
tains to his calling, give such shape and direction to public 
affairs as to best promote the best interests of the state. 

But when all this has been said, when his just influence 
upon questions of public interest has been conceded, and 
when his duty to serve the state in whatever capacity his 
service may be required has been recognized, it is still in the 
ranks of his own calling that the lawyer must continue to 
find his true mission and to perform his real work. To that 
work he devotes the best energies of a lifetime, content to 
patiently await the sure return which comes at last to all 
who loyally serve with undivided allegiance in this most 
exacting of human avocations. And in no calling is suc- 
cess more wholly dependent upon individual merit and 
upon the quality of one's own work. Advantages of birth, 
or of station, or of wealth, are powerless to advance him 
in his career, since he serves in the most democratic of all 
pursuits, in which individual worth is the only possible con- 
dition of enduring success. 

I have left for final consideration one aspect of our pro- 
fessional life which, unless corrected in the near future, is 
more prophetic of serious consequences than any which 
have thus far been considered. No careful observer, espe- 
cially in the great cities during the past twenty years, can 
have failed to notice that the bar is losing some of its purely 
professional features, and is becoming more and more assimi- 
lated to ordinary business avocations. In one of those 
charming after-dinner speeches of the lord chief justice of 
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England, duing his memorable visit to this country in 1883, 
he spoke of himself as one who had been accustomed ''to 
pick up a living about the practice of the law." In a more 
literal sense than that described by Lord Coleridge, the 
practice of the law is becoming too much the mere picking 
up of a living. That spirit of loyalty to the vocation for 
its own sake, which has long been the boast of the bar, is 
surely weakening, and in is stead is discernible a growing 
disposition to adopt the profession for the material rewards 
which it is supposed to hold out to those who achieve suc- 
cess in its ranks. 

While this tendency is discernible in both of the great 
English-speaking nations, in which the common law pre- 
vails, it is, perhaps, less conspicuous in England than in 
this country. The different grades in the profession, which 
are still maintained in England, the distinction which is 
sharply drawn between the barrister and the attorney, with 
the division of labor which results from such distinction, 
and the control which is maintained by the inns of court 
over their members, are some of the causes which exercise 
a more wholesome restraint upon the English bar than pre- 
vails with us, and which tend to maintain a high standard 
of professional honor among its members. The system of 
promotion, also, which there prevails, as by the appoint- 
ment of deserving barristers, who have distinguished them- 
selves in practice, to the rank of queen's counsel, and by 
the selection of all the judges and the law officers of the 
crown from the bar, also serves a useful purpose in main- 
taining a high standard of professional ethics. 

Even in England, however, the overcrowded condition 
of both branches of the profession, and the spirit of com- 
petition thus engendered, seem to point surely to the gradual 
breaking down of the barriers which have thus far been 
maintained between the two classes. Already the county 
courts of England have been thrown open to attorneys and 
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solicitors, who now transact in those courts much of the 
business which was formerly done by barristers alone, and 
this concession may ultimately prove to be the entering 
wedge which shall remove all distinction between the two 
classes. And there is noticeable in that country a growing 
spirit of revolt against all rules which prevent any man from 
honestly earning, in either branch of the profession, that 
which it is in his power to gain. 

The conditions under which the law is usually chosen as 
a pursuit in this country are such that the decline of the 
professional spirit is perhaps more marked than in Eng- 
land. Most young men who come to the bar in this country 
have chosen it as one of many business avocations, in which 
they may hope speedily to earn their daily bread. As a 
result of the closer competition and keener rivalry resulting 
from the overcrowded condition of the bar, there is con- 
stant danger that the professional instinct and spirit may 
become dulled and weakened, and that the lawyer may 
select his calling from the same motives, and pursue it by 
like methods, and with no higher sense of its real function, 
than in the case of ordinary business pursuits. And we 
are constantly menaced with the growing tendency among 
lawyers to pursue their calling for the material results which 
it is supposed to offer to its successful votaries, rather than 
for the inherent dignity of the calling itself. 

It is not intended to assert that this tendency implies any 
necessary decline in professional integrity, and in the rela- 
tion which the attorney sustains toward the client, or that 
it is prophetic of any diminution of that loyal devotion in 
guarding the immediate interests committed to their charge 
which has always been the boast of our profession. But it 
is to be remembered that these are, after all, but mere 
matters of course, which are expected of the lawyer, just 
as honesty is expected of one's banker, or faithful and 
intelligent service of one's physician. Loyalty to the client 
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is only a negative virtue, whose occasional absence gives 
emphasis to its importance, but which in the main is, and 
should be, expected as of course. And whatever dangers 
may menace the future of our profession, no fear need be 
entertained that its members will prove false to the immedi- 
ate interests of their clients. 

It is in other directions that the tendency to abandon 
professional standards and traditions is most apparent; and 
it is the lawyer, rather than the client, who has most to 
fear from this tendency. Its signs are manifold. The 
commercial spirit which is rapidly pervading our ranks; the 
eager haste to accumulate wealth at all hazards; the lack 
of cohesion, which is manifest in professional life; the 
lethargy which characterizes all effort at reforming our sys- 
tem of jurisprudence; the tendency to subordinate the 
machinery of the law and its remedies to the promotion of 
selfish, and not always honorable, ends; the fierce conten- 
tion for its few prizes and rewards — these are some of many 
signs which seem to point toward the gradual and sure 
transformation of what was once the foremost of secular 
pursuits, into a commercial calling, which is chosen for the 
same reasons and followed from like motives as those which 
prevail in the buying of grain or in the selling of stocks. 

It may seem paradoxical to assert that the conditions 
here noted tend toward greater proficiency and toward a 
higher degree of skill in the mere practice of the law, but 
it is undoubtedly true that such is their influence. The 
overcrowded condition of the profession in itself operates 
as a stimulus toward constant improvement in its material, 
since it exacts a higher degree of training and greater pro- 
ficiency in practice upon the part of those who control the 
successful work of the bar, and who reap its honors and 
rewards. Its few glittering prizes, the phenomenal success 
of such lawyers as Evarts or Carpenter or Black in this 
country, or of Benjamin who enjoyed the rare fortune of 
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distinguished leadership at the bar of two countries, are 
some of the incentives which are constantly recruiting the 
ranks of the profession with a supply of material largely 
in excess of the demand. Dazzled by the splendid forensic 
career of such brilliant names, the young lawyer is prone 
to overlook the long list of those who have failed in the 
same pursuit, and to enter upon his calling with the hopeful 
conviction that the same degree of success awaits him in the 
future. In the keener competition thus engendered in an 
overcrowded pursuit, the problem too often becomes one 
of the survival of the fittest, and the weak are too often 
driven to the wall. But, as a necessary result of these con- 
ditions, those who successfully stand the test of so keen a 
competition become from the very competition itself better 
fitted for the exacting requirements of the profession in the 
practical and business aspects which have been considered. 
And it is not overstating the case to assert that, as regards 
merely the skillful and successful practice of the law, the 
present generation of lawyers rank fully abreast with any 
who have preceded them. 

But it is equally true that a pursuit which is thus re- 
duced to commercial standards, and which is practiced not 
so much as a science as a mere appendage to the wider 
range of human avocations which it serves, falls short of 
accomplishing its true mission, and that it can scarcely be 
productive of such great names in the future as have adorned 
it in the past. The great jurists are a vanishing race. 
However high the average standard of excellence in the 
profession, and however learned or skillful the average law- 
yer may be in the mere practice of his calling, the condi- 
tions and tendencies already discussed are not favorable to 
the production of great lawyers. And the past fifty years 
have produced few, if any, lawyers whose influence and im- 
press upon the science of jurisprudence will endure like that 
of Coke, or Hale, or Eldon; or of Story, or Marshall, or Kent. 



i68 THE PROFESSIONAL OUTLOOK 

Is the picture too prosaic? Does it lose something of 
the glamour with which, in your imagination, it has long 
been invested, when tested in the light of these every-day 
features with which it is surrounded? Or has the time 
passed when the popular idea of the successful lawyer is of 
one whose days are spent in impassioned appeals to listening 
juries, or whose career is a chivalrous crusade in defense 
of life and liberty and innocence against violence and 
wrong and oppression? Rather should it not stimulate 
every man, who loves his profession for its own sake, to 
exert himself to the utmost to restore its ancient landmarks 
and to preserve and foster that professional instinct and 
spirit without which we must speedily sink to the level of 
a mere trade union? 

For one, I do not despair of the future. Something is 
already being done through our various bar associations, 
state and national and local, to check the evils which have 
been indicated. Much also may be done through the influ- 
ence of the younger and fresher blood which is being infused 
into the profession from the colleges and law schools 
throughout the land. Much more may be done by those 
who are entrusted with the important duties pertaining to 
legal instruction, by broadening and strengthening the lines 
of professional education in its more scientific aspects, and 
by inculcating higher standards of professional ethics among 
those whom it is their duty to iit for admission to the bar. 

Nor is the lawyer's real influence upon society lessened 
because of the somewhat narrower plane within which his 
labors are confined by the practical tendencies which have 
been discussed. Perhaps never before since the legal pro- 
fession became a distinct vocation has its immediate influ- 
ence upon the affairs of daily life been more direct and 
far-reaching than is now the case in the countries where the 
common law prevails. The lawyer is coming to be the 
silent partner in the great mercantile establishments and 
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manufacturing industries of the country; he sits in the 
directory of the great corporations; he shapes the manage- 
ment of every railway in the land, and his place and func- 
tion and influence in every avenue of human industry and 
enterprise are daily becoming more permanent and more 
assured. 

But with this wider influence upon, and participation 
in, the affairs of daily life, we can not escape, if we would, 
those larger responsibilities which attach to all the learned 
professions. We are living in a period of intense activity, 
and of equally intense unrest and social disorder. The 
great overwhelming problem of capital and labor, compared 
with which all other political and social questions of the 
time fade into insignificance; the elements of communism 
and of socialism, which have found lodgment in our coun- 
try, and have already produced bitter fruit; the relations of 
the great corporate industries of the country to the people — 
these are problems of vital interest to every thoughtful man 
in every calling, and to none more so than in our own. 
They are questions not of a day or a year, but for a genera- 
tion and for all time; and upon their solution, whether for 
good or ill, depend in large degree the future peace and 
stability of the republic. The seeds of social disorder are 
already implanted in American soil. Only a wise and firm, 
yet prudent and conservative treatment, will prevent their 
permanent growth. Once fairly in the ascendency, and 
they will necessarily overthrow the entire social fabric, and 
disorder, anarchy, and chaos will be the sure result. There 
rests upon us, therefore, as upon all the learned professions, 
and as never before, the obligation to maintain our calling 
as one of the enduring safe-guards of constitutional govern- 
ment — one of the great conservative and preservative forces 
which assure the perpetuity of society and of the state. 

Upon the threshold of this ancient calling, with its grave 
duties and responsibilities, you stand to-day, with the teem- 
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ing future lying before you. One hundred and fifty young 
men, standing shoulder to shoulder in their entrance upon 
a common vocation, present a serious, a thought-provoking 
sight. If I could cast the horoscope and read the future 
before you, what years of anxious toil and of patient en- 
durance would it reveal. You are entering upon a calling 
which, in its daily increasing burdens, and in its imperative 
demands upon its members, is surely the most exacting of 
all human pursuits. It has no privileged orders. It knows 
no royal road to success. Here, if anywhere, you must 
stand or fall upon your own merit, and fight the fight with 
no other weapons than your own. 

We who are a little farther on may measure the trials 
which you must undergo with a sympathy born of a kindred 
experience. For you are entering upon an old pathway, 
which has been trod by many weary feet before you. And 
some with high hopes have started toward the common 
goal, but, allured by more tempting pursuits, have dropped 
by the way; and some have brought disgrace upon the 
name we bear; but others have pressed on to the end, and 
have left behind them the illustrious names which are part 
of our professional heritage. The highest prizes may not 
be yours to win, nor may you add your names to the few 
which have become immortal in our jurisprudence. But a 
loyal devotion to your profession will, soon or late, bring 
its sure reward in an established and honorable place in its 
ranks and in the esteem of your fellow-men. And if it be 
not your lot to win the highest place, remember that they 
also serve who stand and wait. 

And above all and beyond all, and I would that the 
words might reach every young man throughout the land 
who is entering upon the profession, let it never be forgot- 
ten that the calling to which you are to-day admitted is 
something higher than a mere guild of money-getters and 
money-changers; something nobler than a mere craft or 
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trade union; that it is an honorable profession, rich with 
traditions of a historic past, and with grave responsibilities 
in the future, measured only by the exalted place which it 
holds in human affairs. Cherish that history. Cling to 
those traditions. So shall you do your full part to right 
the wrongs of a litigant world, and to advance the great 
cause of human justice. And when you shall have tried 
your last cause, the "gladsome light of jurisprudence" will 
not have shone upon you in vain. 
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MY MOST REMARKABLE PROFES- 
SIONAL EXPERIENCE 

It was the year of grace and conflagration, 1871. The 
writer, a young lawyer of three or four years* practice, found 
himself embarrassed with a badly damaged pair of lungs, 
and a hard-hearted physician. Upon a raw and blustering 
day early in March, the physician, with the brevity com- 
mon to his profession, pronounced sentence. In brief the 
sentence was that the patient might remain in Chicago, with 
the probability of an early death from threatened consump- 
tion, or spend a year or two in exile in the dry atmosphere 
of the Rocky Mountains, with the possibility of recovery. 
Clearly it was Hobson*s choice, and I staid not upon the 
order of my going, but went at once. 

My baggage comprised a bottle of cod-liver oil, a trout- 
rod and fly-book, and the notes of an unpublished treatise 
upon one of the principal extraordinary remedies of 
courts of equity. The summer and autumn were spent in 
the mountains of eastern Idaho, my headquarters being at 
the Shoshone Indian agency at Fort Hall. With returning 
health my time was occupied with long journeys upon horse- 
back among the mountains, along the old Oregon trail, 
exploring the headwaters and the grand cafion of Snake 
River, and the southern confines of the Yellowstone National 
Park. It was a wild, nomadic life, among Indians, trap- 
pers, and miners, with the indefinable charm of the frontier 
over all. Pleasantest of summer days and long to be 
remembered were those which I spent in the beautiful land 
of the Shoshones. But that is another story. 

With the approach of cold weather I journeyed south- 
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ward to Salt Lake City, then a thriving town of some twelve 
thousand inhabitants, where I established myself for the 
winter. For the first time, under the administration of 
President Grant, an earnest effort was being made to enforce 
the laws in Utah. Many murders had been committed in 
Salt Lake City and in various parts of the territory, and 
none of the murderers had been brought to justice. There 
was evidence tending to show that some of these murders 
had been instigated by men who were high in the counsels 
of the Mormon church, and a grand jury was impanelled to 
investigate these offenses, as well as that of polygamy. 
Intense excitement prevailed throughout the territory. The 
Mormons became thoroughly aroused, arms were purchased, 
military drill was openly practiced, and threats were made 
of armed resistance, if the government should proceed with 
its efforts to convict the Mormon leaders of the offenses 
with which they were charged. The government was alive 
to the gravity of the situation, and a strong military force 
was massed at Camp Douglas, overlooking the city, and 
every precaution was taken to promptly meet and success- 
fully quell an outbreak, should one occur. 

As the deliberations of the grand jury continued through 
several weeks, much uneasiness became manifest among the 
Mormon leaders as to the result. It began to be noised 
abroad that indictments would be found against Brigham 
Young, the president of the Mormon church, and the head 
of the most absolute theocracy which the world has ever 
known. Brigham, becoming alarmed at the prospect, hastily 
left the city in his carriage by night and traveled rapidly to 
Saint George, a flourishing Mormon settlement in the south- 
western part of Utah, three or four hundred miles distant 
from Salt Lake City. The grand jury returned three indict- 
ments against him, one for lewd and lascivious cohabitation; 
another in which he was charged, together with Daniel H. 
Wells, Hosea Stout, and William A. Hickman, with the 
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murder of Richard Yates; and a third in which he was 
charged, with Morris Meacham, William Kimball, and Will- 
iam C. Hickman, with another murder. Buck Hickman 
was believed to have actually committed these murders, 
and there was evidence tending to show that they were 
inspired by the head of the church. 

Meanwhile Mr. George C. Bates, formerly of Chicago, 
was appointed United States district attorney for the terri- 
tory, and on December 4, 1871, he took the oath of office 
and entered upon the discharge of his official duties. Mr. 
Bates was an able lawyer and a brilliant advocate, who will 
be remembered by some of the older members of this club. 
I had known him before his advent in Utah, and shortly 
after his arrival he requested me to act as his assistant, a 
position of much labor and absolutely no emolument, which 
I filled until my departure from Utah in May, 1872. Some- 
where among the dusty archives of the department of justice 
at Washington may be found my modest claim for compen- 
sation for these services, which the government has hitherto 
failed to recognize, and which bids fair to be handed down 
to my remote posterity as an abiding proof of the ingrati- 
tude of republics toward their benefactors. But that, too, 
is another story. 

After spending several weeks at Saint George, Brigham, 
acting upon the advice of his counsel, determined to return 
to Salt Lake City and to surrender himself to the authori- 
ties. Public excitement was wrought up to the highest 
tension. To properly understand the feeling of the rank 
and file of the Mormons, it must be remembered that the 
head of their church, thus charged with the commission of 
the highest crime known to the law, was to them much 
more than a civil leader or ruler in temporal affairs. Most 
of his followers believed that he was literally a prophet, 
seer, and revelator, and that he held direct communion 
with the Most High; and the fact that he had been indicted 
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like an ordinary criminal aroused them to the point of 
frenzy. 

As Brigham traveled northward by easy stages in the 
closing days of December, the feeling among his people 
seemed to grow more intense and bitter as he neared the 
city, where he arrived upon the morning of January 2, 1872. 
The exact time of his arrival seemed to be well understood 
among his people, and during the afternoon of the preced- 
ing day, during all that night, and during the morning of 
the second, hundreds of Mormons journeyed toward the 
city from the surrounding country, upon foot, upon horse- 
back, and in every species of vehicle. Many of them were 
armed, all of them were sullen and desperate, and it seemed 
indeed that a crisis was approaching. 

A warrant had been placed in the hands of the United 
States marshal for the arrest of Young, and soon after his 
arrival at his home the arrest was made. His leading coun- 
sel. Major Charles H. Hempstead, an accomplished lawyer, 
formerly United States district attorney for the territory, 
sent a message to the office of the district attorney, request- 
ing that his client should not be placed in actual confine- 
ment until he should apply to the court for his release upon 
bail, and designating two o'clock in the afternoon as the 
time when he would make such application. The marshal 
was accordingly instructed to retain the prisoner in his per- 
sonal custody, but not in confinement, until the application 
should be made. 

Shortly before two o'clock I went to the court-room of 
the third district court, presided over by James B. McKean, 
chief justice of the supreme court of the territory, who had 
been appointed by President Grant. The government had 
no court-house and the sessions of the court were held in a 
large, roomy hall over a store upon East Temple Street, the 
principal business street of the city. A crowd of sullen 
and angry Mormons filled the street in front of the building. 
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thronged up the stairway and filled the court-room to over- 
flowing, and it was with great difficulty that I made my way 
through the crowd. They were very quiet, many of them 
were armed, and all of them wore a look of determination 
which was far from assuring to the little knot of us who 
represented the government, all of whom were unarmed. 

At two o'clock Judge McKean took his seat upon the 
bench. The prisoner, in the custody of the marshal, sat at 
the bar of the court, a picture of perfect health. Major 
Hempstead arose and stated that the prisoner had volun- 
tarily returned to the jurisdiction of the court ; and that, in 
view of his advanced age and poor health, the court should 
exercise its discretion by admitting him to bail. He read 
a certificate of his physician, stating that the prisoner was 
over seventy years of age and in feeble health, and that 
confinement would certainly prove injurious to his health 
and might prove fatal. No argument was made in behalf 
of the government in opposition to the motion, the district 
attorney merely suggesting that the court should administer 
the laws in the case of Brigham Young precisely as in any 
other case ; but asking that, if the court should see fit to 
grant the motion, the amount of bail might be fixed at five 
hundred thousand dollars. Mr. Thomas Fitch, one of the 
prisoner's counsel, protested against this. sum, saying that 
in the case of Jefferson Davis, whom he styled the greatest 
criminal of the age, bail had been taken in the sum of one 
hundred thousand dollars. 

I have never known a braver man than James B. Mc- 
Kean. He had been a gallant soldier, having served with 
distinction in the Army of the Potomac, where he had com- 
manded a New York regiment. But with all his courage 
he could not but see the gravity of the situation, and I have 
never ceased to admire the tact displayed in his decision, 
which alone averted the threatened outbreak which seemed 
so imminent. A death-like stillness pervaded the entire 
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audience as Judge McKean paused a few moments to write 
out his decision ; and then, in impressive tones which I can 
never forget, he read these words: 

''The government of the United States has no jail in 
this city. In holding prisoners who are arrested on process 
issued from the United States court, the marshal is the per- 
spn required to exercise the discretion which the law vests 
in him. Sometimes such prisoners are kept at Camp Doug- 
las, but the military commander of that post is not required 
to receive them. The defendant now at the bar is reported 
to be the owner of several houses in the city. If he shall 
choose to put under the control of the marshal some suit- 
able portion of some building in which to be detained, it 
will be for the marshal to decide whether or not to accept 
it. It is at the option of the defendant to say whether or 
not he will make such offer, and equally at the option of 
the marshal to say whether or not he will accept it. In any 
event, wherever or however the defendant is detained, the 
marshal will look to it that his every comfort be provided 
for, remembering that the defendant is an old man. I de- 
cline to admit the defendant to bail.*' 

The court had happily solved the problem. The crisis 
was averted, and the vast crowd of devout followers of the 
prophet quietly dispersed, upon the assurance that the 
revered head of their church was not to be imprisoned at 
Camp Douglas like a common criminal. A deputy marshal 
accompanied Brigham to the Lion House, his principal 
residence, where he remained in charge of the prisoner for 
several weeks, the confinement being merely nominal. The 
prisoner and his custodian frequently rode out together in 
a carriage, and their daily drive came to be one of the 
interesting sights upon the streets of the city. 

Shortly afterward Mr. Bates went to Washington, where 
he remained several months, endeavoring to procure funds 
for the prosecution of the pending cases, leaving me in 
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charge of the office. A test case had been carried to the 
Supreme Court of the United States to determine the valid- 
ity of the method of impaneling the grand jury by which 
the indictments had been found. This grand jury had been 
drawn by the United States marshal in accordance with the 
practice of the United States courts, while it was contended 
by counsel for the Mormons that it should have been drawn 
in accordance with the territorial statutes. In April, 1872, 
the Supreme Court announced its decision in this case, sus- 
taining the contention of the Mormons, and holding that the 
jurors had been improperly impaneled. As the result of 
this ruling, every indictment found by the grand jury was 
absolutely void. 

Upon receipt of the dispatches announcing this result. 
Major Hempstead called upon me and requested the release 
of his client from custody. I declined to advise the release 
until the full text of the opinion should be received; but 
assured Hempstead that if, upon its receipt, it proved to be 
as stated in the dispatches, I would at once, in behalf of the 
government, dismiss all pending indictments. Hempstead 
was satisfied with my assurance, and said that he would 
advise no proceedings until the opinion should be received. 
His client, however, growing impatient of the attendance 
of the marshal, would brook no further delay, and other 
counsel were employed to procure his immediate release. 
A petition for a writ of habeas corpus was at once prepared 
and presented to the probate court of the county, which 
issued the writ. This court was presided over by Elias 
Smith, who was one of the twelve apostles of the Mormon 
church, a recognized leader in its counsels, and an intimate 
friend of Young. His court had jurisdiction in probate 
matters only, and was absolutely devoid of power to issue 
the writ of habeas corpus. Mr. J. H. Gilchrist and the 
writer appeared for the marshal and filed a plea challenging 
the jurisdiction of the court, the prisoner being represented 
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by Zenas Snow, attorney-general of the territory. Our 
plea to the jurisdiction was promptly overruled. We then 
made return to the writ, that the marshal held the prisoner 
under warrant from the third district court, upon an indict- 
ment for murder. Counsel for the prisoner demurred to 
our return. The result was a foregone conclusion, and 
Judge Smith, as we expected, at the end of a long day's 
argument, ordered the release of Young. His order was 
absolutely void for want of jurisdiction, and had the prisoner 
been held under an indictment found by a grand jury prop- 
erly impaneled, we should have instructed the marshal to 
disregard the order. But being already advised by the 
dispatches from Washington that the grand jury had been 
improperly drawn, the marshal was guilty of trespass in 
detaining the prisoner for a single moment, and we accord- 
ingly advised him to submit to the order, and he gracefully 
followed our advice. 

A few days later the text of the opinion of the Supreme 
Court arrived, which fully sustained the previous dispatches 
as to its tenor. I at once moved to dismiss all pending 
indictments, my motion was sustained, and a general jail 
delivery followed, indictments being dismissed against 
forty-four persons, who had been charged with the commis- 
sion of almost every crime known to civilized men. The 
opinion of the Supreme Court having also held that the 
attorney -general of the territory was the proper prosecuting 
officer in cases of offenses against the territorial laws, I at 
once tendered to Mr. Snow, the attorney -general, all docu- 
ments and information in my possession, that he might, if 
he saw fit, cause the prisoners to be reindicted, but no 
further action was ever had in the matter, and none of them 
was ever reindicted. 

All the actors in the dramatic incidents of January 2, 
1872, save the writer, have been many years dead. Several 
years after the occurrences which I have narrated, and 
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shortly before his death, Major Hempstead called upon me 
in Chicago. We had been warm friends in Utah, and we 
had a delightful visit, chatting over the exciting events of 
that memorable winter. I asked him if he recalled the 
circumstances attending his application for bail for the 
president of the Mormon church. He replied emphatically 
that he could never forget them. I then asked him what, 
in his opinion, would have been the result had Judge Mc- 
Kean directed the marshal to confine the prisoner in Camp 
Douglas. He hesitated a moment before replying, and 
then, with a sincerity which emphasized his conviction of 
the truth of what he said, he quietly replied that in his 
opinion not a Gentile would have left the court-room alive. 
I incline to think that Hempstead was right, and that, 
had it not been for the tact of Judge McKean, the bar of 
Chicago would have lost one of its junior members, and 
this club would have been spared the recital of his most 
remarkable professional experience. 
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THE BAR 

I scarcely know how far a lawyer's post-prandial judg- 
ment upon the merits of his own profession may be entitled 
to consideration by the considerable number of laymen who 
are present this evening, but it is proper, at the outset and 
for their benefit, to correct one or two popular errors touch- 
ing the real relation which the bar sustains toward the 
public. 

In our school days we were taught that the human race 
was divided into five great families or divisions. Later 
investigations into the origin and destiny of man have 
demonstrated that this classification is wholly erroneous, 
and it is now universally conceded by all purely scientific 
men, including, of course, the entire bar of Chicago, that 
the only correct and purely scientific division of the human 
family is that which arrays them in two great classes, the 
lawyer and the client. Of these the lawyer properly occu- 
pies, as of course, by far the larger space in human econ- 
omy. The client is merely a sort of necessary adjunct or 
a convenient background upon which to project the portrait 
of the lawyer, and he sometimes serves a useful purpose as 
plaintiff or defendant in a litigated cause. It is not per- 
ceived that he performs any other considerable function in 
human affairs. 

Another popular misconception touching the profession, 
at least in this city, is that its members are accustomed to 
receive certain pecuniary emoluments, vulgarly called fees, 
as compensation for services rendered. It is a matter of 
simple duty to correct so gross a slander under which we 
have too long suffered. There are, it is true, traditions 

187 



i88 THE BAR 

that a few of our seniors, including perhaps such Nestors 
of the bar as my brother Goudy or my brother Swett, have, 
in an occasional period of mental aberration, been known to 
accept, under protest, a modest honorarium from a confiding 
client. But these are only isolated cases. And the bar of 
Chicago constitutes a species of eleemosynary corporation, 
whose eighteen hundred members are constantly going 
about on a sort of perennial mission of peace on earth and 
good will toward men, practicing their profession solely for 
the benefit of their health. 

And now, having set ourselves right with our lay breth- 
ren, may I say a serious word as to the real function and 
attitude of the bar at the present time? It has been often 
said that the practical and business aspect of our profes- 
sional life, especially in the large cities, is becoming unduly 
developed at the expense of its purely professional and 
scientific features. Undoubtedly the drift is in this direc- 
tion, and there is danger that the true professional spirit 
may become dulled and blunted by the commercial ten- 
dency which is too prevalent in our calling. And yet this 
tendency does not imply any necessary decline in profes- 
sional integrity or in the loyalty of the attorney to the client, 
since these were never more conspicuous than now. I 
believe also that the lawyer's real influence is widening 
rather than lessening, and that never before since the legal 
profession became a distinct vocation has its immediate 
influence upon the affairs of daily life been more direct and 
far-reaching than in the countries where the common law 
now prevails. The lawyer has come to be the silent partner 
in the great mercantile establishments and manufacturing 
industries. He sits in the directory of the great corpora- 
tions. He shapes the policy and management of every 
railway in the land, and his place and function and influ- 
ence in every avenue of busy life and of human industry are 
daily becoming more permanent and more assured. 
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But with this wider influence he cannot, if he would, 
escape those larger responsibilities which pertain to all the 
learned professions. We are living in a period of intense 
activity, of social disorder, and of intense unrest. The 
great overwhelming problem of capital and labor, beside 
which all other social and economic questions fade into 
insignificance; the elements of communism and of social- 
ism which have found lodgment upon our soil and which 
have already borne bitter fruit; the relations of the corpo- 
rate industries of the country to the people — these are prob- 
lems of vital moment to every thoughtful man in every 
calling, and to none more so than in our own. They are 
questions not of a day or of a year, but for a generation 
and for all time, and upon their wise solution depends, in 
large degree, the future stability of the republic. And upon 
us, as upon all professions and upon all educated men, there 
rests the duty to maintain our calling as one, at least, of 
the conservative forces upon which the safety of our insti- 
tutions must largely depend. 

May I say also that we claim for our profession a stan- 
dard of ethics quite as high as that which prevails in other 
pursuits. We claim no more than this; we concede no less. 
It has been too much the fashion to sneer at the ethics of 
the bar, and at what has been called the ''unscrupulousness 
of its advocacy," because of a few conspicuous examples of 
those who have disgraced our calling. We concede such 
examples; but they are only the exception which prove the 
rule. We claim no immunity for the guild of law from the 
common infirmities which taint our human nature, or which 
attach to all human pursuits. But when I turn to the great 
judges whose names are woven into the very warp and woof 
of the common law, and read the story of Coke and Hale 
and Mansfield; of Nottingham, Hardwicke, and Eldon; of 
Marshall and Kent and Story and Taney ; or when I recall 
the great advocates whose genius has forever enriched the 
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traditions of our profession, Erskine and Brougham in the 
mother country, or our own Webster and Choate and Car- 
penter, or Benjamin, who enjoyed the rare fortune of dis- 
tinguished leadership at the bar of two countries — I am 
content that the record may be made up and the balance 
struck as between my own and other vocations. And I 
dare to assert for the profession in which my lot is cast, 
that, not only here and now, but everywhere and always, it 
may safely challenge comparison in its methods and in its 
morals with all other professions, whether secular or sacred. 

As members of this ancient calling, we are met to com- 
memorate the promotion of one of our number to the su- 
preme judicial seat of the land. The chief executive of 
sixty millions of freemen has called from his place of 
honorable leadership at our bar one who shall henceforth 
preside over that august tribunal, to whose keeping is for- 
ever committed the ark of our political covenant, the Con- 
stitution framed by the wisdom of the fathers as the charter 
of our national unity. It would be ill-timed in his presence 
to recount the story of his fitness for the station to which 
he has been called. But I want no surer judgment upon 
the wisdom of his selection than the fact that when the 
wires flashed the news across the continent there came a 
sure and prompt response from the entire bench and bar of 
this city and of this commonwealth, a unanimous verdict 
of approval. To have reached by honorable means and to 
have maintained for a score of years the very front rank at 
a bar whose leadership might well satisfy the most exacting 
professional ambition, is of itself ample justification, if any 
were needed, of this well-earned professional promotion. 

And yet, my brother Fuller, if to-night we may inter- 
pret the emotions of your heart by our own, the thought 
which is uppermost in all our minds is of the personal and 
professional loss which we sustain in sundering the ties 
which have so long united us. I recall, as so many of us 
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must recall, many a hard-fought contest in which we have 
stood shoulder to shoulder with you, or in which, when the 
fortunes of litigation may have so ordered it, we have been 
opposed in honorable contention. Believe me, the ties of 
fellowship and of comradeship thus engendered are not 
lightly to be sundered. Neither the dignity of official 
place, however exalted, nor the outward trappings of offi- 
cial station, shall ever wholly obliterate them. And in the 
new and wider field to which you are called, when you shall 
sometimes be wearied with the grave responsibilities of your 
station, there will, I doubt not, come a frequent longing to 
resume your place in the ranks, and again to share with your 
brethren in the friendly contests of old. 

Bear with you to that exalted station the benedictions 
of all your old comrades at the bar. Commit securely to 
their jealous keeping and to their assured affection the stain- 
less record of your professional career through all the years 
of our association. Long and many be the years through 
which you shall hold in perfect balance the impartial scales 
ot justice. And when at last the record shall be closed 
upon your judicial career, we who have known you best and 
loved you most cannot doubt that upon its final page will 
be written the enduring judgment of well done. 
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MY HERO 

I never knew this hero of mine. But from the pano- 
rama of those well-remembered war years, no figure has 
seemed to me to stand forth more heroic — none more typi- 
cal of the ideal American soldier. From the official reports 
of battles and of campaigns as published by the War Depart- 
ment, from the personal recollection of his associates who 
still survive, and from the tender and appreciative memoir 
written by his life-long friend and companion in arms, Gen- 
eral Francis W. Palfrey, I have tried to tell the story of my 
hero, William Francis Bartlett. 

He was born at Haverhill, Massachusetts, June 6, 1840. 
The outbreak of the rebellion found him a member of the 
junior class of Harvard College, and not yet twenty-one 
years of age. He was of tall and slender figure, somewhat 
reserved in manner ; and he is remembered by his college 
associates as having been rather more devoted to athletic 
pursuits and to social amusements than to his studies. In 
the months immediately preceding the fall of Sumter, his 
sympathies seem to have leaned toward the Southern states, 
and he expressed some doubt as to whether, in the event 
of hostilities, he could fight against them. But the firing 
upon Sumter resolved all doubts, and on April 17, 1861, 
he enlisted as a private soldier in the Fourth Battalion of 
Massachusetts militia. The battalion was sent to garrison 
Fort Independence in Boston harbor, where it remained 
one month, and upon the expiration of its term of duty 
Bartlett returned to college. The experience of camp 
life had imbued him with the military spirit, and after 
returning to Cambridge his time was chiefly devoted to 
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drill and preparation for the duties which he was soon to 
assume. 

June 10, 1 86 1, he was commissioned a captain in the 
Twentieth Massachusetts Volunteer Infantry, then being- 
organized, a regiment which afterward served with distinc- 
tion in the Army of the Potomac, and upon whose colors, 
it is said, were inscribed the names of more engagements 
than were participated in by any other infantry regiment of 
that army. His proficiency in drill and his devotion to his 
new duties caused him to be awarded the position of rank- 
ing captain of his regiment, an honor which he duly appre- 
ciated. 

September 4, 1861, the regiment left Boston for the 
seat of war. After a short stay in Washington it was 
ordered to Camp Benton near the crossing of the Potomac, 
known as Edwards' Ferry, where it formed part of the 
Corps of Observation under command of Brigadier-General 
Charles P. Stone. Bartlett*s letters home at this period, 
like the letters of all young soldiers in the first months of 
the war, were filled with incidents of the new, strange life, 
of the daily drill and the excitements of outpost and picket 
duty, affording fit preparation for the sterner duties which 
were soon to come. 

His first engagement was the disastrous affair of Ball's 
Bluff, October 21, 1861. After the fall of the lamented 
Colonel Baker, our troops, overwhelmed by the superior 
forces of the enemy, who outnumbered them four to one, 
were driven into the Potomac, many of them being shot 
and drowned while endeavoring to cross the river. Bart- 
lett's conduct was of the bravest character and won honor- 
able mention in the reports of the engagement. After the 
death of Baker, and when the day was hopelessly lost, the 
colonel of the Twentieth having sought refuge behind a 
tree, Bartlett rallied the remnant of his own and of several 
other companies, and with the courage of desperation, made 
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one final charge upon the enemy, only to meet with a quick 
repulse. The colonel, major, and adjutant of the regiment 
escaped from the field, leaving their men to follow as best 
they might, but were soon afterward taken prisoners. 
Bartlett, as senior officer, took command of the few re- 
maining men of the Twentieth, with some from other regi- 
ments which had been engaged, and succeeded with the aid 
of a skiff in ferrying his men across the Potomac, himself 
being the last to cross. He thus brought from the field 
three officers and about eighty men, and to his courage 
and personal exertions was due their escape from the 
enemy. As commanding officer of the remnant of his 
regiment, he made an official report of its participation in 
the engagement, in which he modestly omitted all mention 
of his own conspicuous gallantry, while doing full justice 
to the bravery of bis men. Upon rallying his men in camp 
he held a dress parade with the hope, as he expressed in 
a letter, that it might ''give the men the idea that every- 
thing was not broken up, and also to cheer them with the 
music of the band.'* As indicating the severe nature of 
this engagement, his official report shows a total loss in 
killed, wounded, and missing of thirteen out of twenty-two 
officers, and one hundred and forty-six out of three hundred 
and eighteen men, who went into action. In his journal of 
this period, referring to some complimentary articles which 
had appeared in the press concerning his conduct in the 
battle, he writes: "They compliment mc too highly, who 
did nothing more than my duty. My coolness was in me. 
I ought not to have the credit of it, but be grateful to God, 
who, in his mercy, has spared me, for granting me the 
courage and self-possession." 

Upon the opening of the Peninsular campaign in the 
spring of 1862, this regiment formed a part of General 
Dana's brigade of the second division of the Second Army 
Corps, commanded by General Sumner. It participated in 
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the siege of Yorktown, and on April 24, 1862, while with 
his regiment on outpost duty at the outer line in front of 
Yorktown, while looking at the enemy through a field-glass, 
he was wounded in the knee by a bullet from the rifle of a 
Confederate sharpshooter, the ball destroying the knee 
joint and shattering the bone for six inches below. He was 
immediately carried to the rear, and upon a consultation of 
surgeons it was decided that amputation was the only means 
of saving his life, and the operation was at once performed. 
He uttered no word of complaint, but looked up after it 
was all over to his friend Palfrey, who stood by throughout 
the operation, and said: "It's rough, Frank, isn't it?" 
The only record which appears in his journal is in these 
simple words: "While I was visiting the pickets, watching 
the enemy with my glass, a sharpshooter hit me in the knee 
with a Minie ball, shattering the bone down to my ankle. 
Dr. Hayward amputated it four inches above the knee, and 
I started for Baltimore in the same afternoon." Palfrey 
adds that "his fine, slender figure had by this time filled 
out to be a magnificent specimen of manly vigor, and it was 
a pitiful sight to see it so maimed." 

Taken to Baltimore, he was nursed by his mother 
through several weeks of intense suffering, which he bore 
with a patient fortitude which never deserted him. His 
letters to his comrades at the front, written from his sick- 
bed, are very touching in their efforts to disguise his suffer- 
ings, and in the longing to return to his friends in the field. 
In one of these letters he writes: "I dread positively to hear 
of a great victory, as it seems to put narrower limits to the 
time that I must get well in, if I would be 'in at the death.' " 

As soon as his strength would permit, he was taken 
to his home in Massachusetts, where he ' slowly gained in 
strength, although suffering severe and constant pain. He 
attended the class-day exercises of his class and received 
his college degree. His classmates and friends everywhere 
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received him with the warmest attention, and notwithstand- 
ing his intense suffering from his wound, he derived much 
enjoyment from the few months of his enforced absence 
from the front. 

Early in September, 1862, Bartlett was offered the 
command of Camp Briggs, at Pittsfield, Massachusetts, 
where the Forty-ninth Massachusetts Volunteer Infantry 
was then being organized for a term of nine months' service. 
His preference seems to have been to rejoin his former 
regiment in the field, and it was with considerable reluc- 
tance that he was prevailed upon to accept the position thus 
tendered him. He took command of the post September 
20th, and at once began the work of organizing and drill- 
ing his new regiment. November loth he was, by the 
unanimous vote of all the officers of the regiment, elected 
colonel. Up to this time he had gone about the camp and 
performed his duties upon crutches, but a few days later he 
appeared with a wooden leg, the wounded stump having 
sufficiently healed to permit of its use. 

November 28th, the regiment left Worcester, where its 
final organization had been completed, for New York. Here 
it remained a few days before going into camp upon Long 
Island. While in New York the regiment marched through 
Broadway, the tall and slender figure of the young colonel, 
then but twenty-two years of age, as he rode at the head of 
his men with a crutch slung upon his back, attracting much 
attention. 

The regiment remained in camp on Long Island until 
January 23, 1863, when it embarked for service in the 
department of the gulf. Reaching New Orleans February 
7th, it moved up the river to Carrollton, where it remained 
a few days, and thence proceeded by steamer to Baton 
Rouge, where it was assigned to the first brigade of General 
Augur/s division of the Nineteenth Corps, under the com- 
mand of General Banks. The usual routine of drill, picket, 
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and outpost duty occupied the next few weeks, Bartlett, 
notwithstanding his crippled- limby being unwearied in bis 
efforts at bringing his men to a high state of discipline and 
efficiency. March 4th be writes: "I only hope I shall not 
get shot until after I have had the regiment in one good 
fight, for really they seem to be so entirely dependent upon 
me that if I should get knocked over at first, I don't like 
to think what would become of them." 

In his maimed condition, spending daily many hours in 
the saddle, and exposed to the inclemency of the weather 
in his efforts to improve his regiment, be was in reality 
physically unfit for the arduous duties imposed upon him. 
And yet he continued at his post and made no sign, save 
in the privacy of his journal. March i8th he makes this 
pathetic entry: "I wonder if these men who go to the hos- 
pital and off duty feel half as weak and ill as I do just now. 
I suffer more in case of an attack of weakness or illness 
than when I had two legs. It takes all the strength and 
vigor of a healthy man to drag around this 'ball and chain' 
of a leg. My leg has pained me more than usual lately. 
But no one shall know it." And no one did know it until 
years after his death, when extracts from his journal were 
made public by General Palfrey in his memoir. 

May 20th the regiment joined in the advance of General 
Banks's army upon Port Hudson. Bartlett was so ill that 
the regimental surgeon positively forbade bis going, and 
he was actually left behind when the column began its 
march. Obtaining a carriage he followed the troops and 
overtook his command in the evening. The simple record 
in his journal tells the story of the devotion and love of his 
men for their young commander. He writes: "The hearty 
cheers which they gave when they saw me come into camp 
were pleasing. They had been very blue all day, the offi- 
cers said, and kept saying, 'If we only had the colonel 
along. 
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On the following day he again rode in his carriage until 
the advance met the enemy at Plain's Store, where a brisk 
engagement took place, it being the first experience of the 
regiment under fire. Colonel Bartlett immediately mounted 
bis horse, handled his regiment during the engagement witht 
the utmost coolness, and when a regiment in front broke 
to the rear through the Forty-ninth, he beg^n drilling his 
men in the manual, and thus restored their coolness, which 
had been somewhat disturbed. 

May 27, 1863, the Forty-ninth, with Bartlett in com- 
mand, formed part of the assaulting column in the first 
disastrous assault of the Nineteenth Corps under General 
Banks upon Port Hudson. It was the story so often and 
so disastrously repeated throughout the war of a mad dash 
over open ground followed by a hopeless assault upon 
strong intrenchments rendered doubly secure by abatis, 
fallen timber, and every obstruction which skillful engi- 
neering could devise. The nature of the ground over which 
Augur's division was to charge rendered it impossible for 
Bartlett, with his wooden leg, to go on foot, and he would 
not stay behind. He was therefore compelled to lead his 
regiment on horseback, and out of about three thousand 
men in the assaulting column, he was the only mounted 
man in the attack. The line advanced about fifty rods, 
through fallen timber and other obstructions, Bartlett halt- 
ing his regiment two or three times for a few seconds, to 
preserve the alignment on the colors, when a bullet slightly 
wounded him in the heel of his good leg and another shat- 
tered his left wrist. Attempting to g^asp the reins with his 
right band, he fell over the head of his horse, which ran to 
the rear. 

A letter written by a staff officer, Colonel Walter Cut- 
ting, who participated in the assault, shows the admiration 
with which the Confederate officers witnessed Bartlett's 
gallant conduct. He writes as follows: ''A few days after. 
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on being sent under a flag of truce to ask permission to 
bury our dead, I met a number of Confederate officers from 
the fort, who came out to meet me. After the formal pre- 
liminaries, some of them asked, 'Who was that man on 
i horseback? He was a gallant fellow'; 'a brave man'; 'the 
bravest and most daring thing we have yet seen done in the 
war.' And after I had told them it was Colonel Bartlett, 
they said, 'We thought him too brave a man to be killed, 
so we ordered our men not to fire upon him.' " 

Again his own modest recital of the afiEair is the most 
eloquent record of his daring. He writes: "I knew it 
would be almost impossible to get through the fallen trees, 
etc., even if I was not shot at. I knew, being the only 
officer mounted, I would be much more conspicuous. I 
knew that my chances for life were small. But I had to 
go on horseback, or not at all. So prayed that life and 

limb might be spared, and went in We had got 

two-thirds across the slaughter-iield, when, just as I was 
shouting to the men to keep closed on the color, pop I went 

oS my horse like a rocket As for me, God had 

been very good. I was spared life, and most probably 
limb. The ball, a round one luckily, struck in the joint of 
my wrist, shattering the bone. It was very painful. The 
other wound was slight. A buckshot struck the outside 
of my ankle, and glanced down, entering the flesh and 
passing through the sole of my foot." 

The ball was at once cut from the wrist, and he was sent 
by steamer to Baton Rouge. For several weeks he suffered 
the most excruciating pain, the wound nearly costing him 
his arm, and his sufferings being aggravated by the intense 
heat. For many days men were detailed to remain con- 
stantly with him to keep ice melting drop by drop upon the 
wounded wrist for the purpose of suppressing inflammation. 
At last the surgeons decided that it was impossible to save 
the hand and that amputation was necessary. They sent 
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for their instruments and prepared for the operation, and it 
being nearly dark, candles were brought in. Bartlett told 
the surgeons that if he was to lose another limb he would 
prefer to have the operation performed by daylight, and at 
his request they delayed operating until the next morning, 
when they returned, laid out their instruments, and pre- 
pared for the operation. Upon examining the wound they 
fancied that it looked a shade better, and while they hardly 
dared to hope, they deferred operating until afternoon. 
The same ceremony was repeated in the afternoon and for 
several successive days until the wound slowly improved, 
and it was at last decided that amputation might be avoided. 
Several large pieces of bone came out of the arm, but the 
wound at last healed, although the wrist was stiffened for 
life, and the use of the hand was never fully recovered. 

June 19, 1863, he writes from Baton Rouge to Palfrey 
as follows: 

' " You needn't let them know, if you can avoid it, that the wound in 
my wnst-joint is worse than I knew of at first. If I had been told just 
how bad the wound was that afternoon on the field, I would have made 
the surgeon take off the hand without a second thought. The surgeon 
assured me so positively that I could save the hand that I didn't think 
to ask, 'At how great a risk, in how long a time? ' I want the surgeons 
to take it off now and let me get well, instead of running the risk of 
inflammation and losing it above the elbow, or worse. The surgeons 

say, wait As to the assault, Frank, it was a very nasty fight. If 

Mr. Banks had been, as you and I had, at Howard's Bridge and York- 
town, he would have seen what sort of things rebel fortifications were. 
He had never seen any of any account (nor Augur either, but he was 
much opposed to storming the works). I had told myself quietly, long 
before we had the order to storm, just what sort of a place there would 
be to pass over after we cleared the woods, and just about what we 
should catch while we were scrambling over these obstacles. I was 
sorry to find with how much truth I had told myself that yam. You 
know, Frank, just what it was. After you got to the edge of the woods 
you could see the breastworks, two or three hundred yards distant. 
While waiting in the edge of the woods we were beyond reach of their 
musketry, but the grape was profuse. The intervening ground was, as 
you have seen it, covered with trees ingeniously felled and cut up, so 
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that they afforded no shelter, but were great obstacles. It was pretty^ 
hard getting through and over it on horseback. The rest you know. It 
was hard to keep a line where men had to pick their way and scramble 
over those things. I halted them two or three times for a few seconds, 
just to get a formation on the colors, which were carried beautifully. 
.... We lost pretty heavily, seventy-five out of two hundred and 

twenty odd. Eleven officers out of eighteen killed or wounded 

I am glad to hear that Holmes is doing well. Give my love to him. Tell 
him we tie on the number of wounds; we shall both have to try it again 
to see who gets the rubber? " 

He sailed for New York July i^d, and remained at his 
home in Massachusetts, slowly recovering from his wound, 
until his regiment reached Pittsfield to be mustered out, 
August 22d, when he rode at its head, with his wounded arm 
in a sling, in the procession which escorted the regiment 
through the streets. 

He had already been offered and had accepted the 
colonelcy of the Fifty-seventh Regiment Massachussetts 
Volunteer Infantry, then being enlisted for three years, and 
he at once began the work of recruiting and organizing his 
new regiment at Worcester. April i8, 1864, the regiment 
left for the front, and on the 30th it reached Rappahannock 
station, and became part of the first brigade, first division. 
Ninth Army Corps. In a letter dated May 3d, he writes 
that his regiment, by reason of its want of drill, is unfit to 
take into action, and adds: ''Give me twenty days and I 
could make a splendid regiment of this; but man proposes 
and Grant disposes." 

The order for the general advance of the Army of the 
Potomac on the Wilderness campaign was issued May 2, 
1864, and the advance actually began on the night of the 
3d. On the morning of the 4th the first division, under 
command of Brigadier-General Stevenson, began its march 
for Germanna Ford on the Rapidan. The crossing of the 
Rapidan was effected on the 5th, on which day the battle 
of the Wilderness began, although the first division was not 
engaged until the followihg day. Bartlett seems to have 
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had a presentiment that his usual fatality would attend him, 
and his journal for the 5th contains the following entry: 
''We shall fight to-morrow. I hope I may get through, 
but hardly expect it. His will be done." 

On the morning of the 6th the first division was ordered 
to report to Major-General Hancock, commanding the 
Second Corps, and it fought under his immediate command 
during the day. The division became engaged early in the 
day, and Bartlett's gallant conduct in the fierce battle which 
followed was warmly commended in the reports of his 
brigade and corps commanders. He was wounded about 
eleven o*clock and carried to the rear. The following entry 
appears in his journal: ''May 6. Move at three a. m. to 
the front. It will be a bloody day. I believe I am pre- 
pared to die. God bless my dear friends at home — mother, 
father, sisters, Agnes. Went into action about eight. 
Thick woods. Men behaved well. I was struck in the 
head about eleven. Carried to rear. Sent to the hospital 
in the rear. Lay there among the wounded and dying till 
night, when there was a falling back, and I was put in an 

ambulance Only heard of five of my officers 

being wounded. Colonel Chandler behaved splendidly. 
General Hancock ordered me to charge over a regiment 
lying in front of us that would not move. We did it in 
perfect line. Hancock said, 'Glorious!' Saw Macy as I 
was carried to rear, wounded in leg." 

The Macy here alluded to was then colonel of the 
Twentieth Massachusetts Infantry, Bartlett's first regiment. 
The two colonels had been warm personal friends, and had 
served as captains together in the Twentieth. They had 
last met in front of Yorktown, two years before, when Bart- 
lett received the wound which resulted in the loss of his 
leg. In the battle of the Wilderness each commanded a 
Massachusetts regiment, with the rank of colonel. Both 
were wounded, and at almost the same moment, while gal- 
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lantly leading their men. As they went to the rear, Macy, 
borne upon a stretcher, and Bartlett, drooping over the neck 
of his horse with his arms clinging about it for support, the 
two old friends again met, for the first time in two years, 
affording one of the strange coincidences of war. 

Traveling homeward by easy stages, Bartlett reached 
New York May 13th, where he was met by his father and 
mother. As the maimed and wounded young colonel was 
brought into the Fifth Avenue Hotel, he was greeted with 
ringing cheers by the assembled spectators. One loves to 
recall the dramatic incident, and yet, alas, how many such 
may be recalled by the survivors of those war years! 

He remained at his home in Massachusetts scarcely three 
weeks, when he returned to Washington intending to go 
immediately to the front, but the medical authorities for- 
bade his return to duty until his recovery from his wound 
was more fully assured. June 20th he was promoted to the 
rank of brigadier-general. He was one of the youngest 
brigadiers in the service, being then barely twenty-four 
years of age. 

July 1 6th he left Washington to join the army in front 
of Petersburg, where he was assigned to the command of 
the first brigade, first division. Ninth Army Corps, the divi- 
sion being commanded by General Ledlie, the corps by 
General Burnside. His brigade consisted of one Pennsyl- 
vania and six Massachusetts regiments, and had been 
reduced by the severe engagements of the campaign to 
about thirteen hundred men present for duty. He took 
command of the brigade in the trenches July 22d, and his 
journal entries for the succeeding eight days, down to the 
explosion of the mine, afford a most graphic and vivid pic- 
ture of the hardships and dangers of life in the trenches 
before Petersburg. 

The explosion of the mine occurred on the morning of 
July 30, 1864. Four divisions of the Ninth Corps, includ- 
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ing that to which Bartlett's brigade was attached, were 
engaged. This is not the place to recount the story of that 
disastrous failure, which resulted in a total loss of about 
four thousand men from the four divisions which partici- 
pated in the assault. It is perhaps sufficient to say that the 
general verdict is, that the result was largely due to the fact 
that most of the division commanders failed to go in with 
their troops, preferring the security of the bomb-proofs 
within our lines. As the result of this, the subordinate 
commanders were left to execute the orders which they had 
received before going into action, there being neither corps 
nor division commanders present with authority to make 
such changes in the plan of attack as it became apparent, 
after the first charge into the crater, were absolutely essen- 
tial to success. Had the division commanders all displayed 
the same gallantry as that shown, almost without exception, 
by the brigade and regimental commanders, Petersburg 
might have been ours many months before its final capture. 

The horrors of that bloody mine were, perhaps, never 
surpassed in any engagement of the war. Hundred of our 
troops, the living and the dead, were huddled together 
within the narrow limits of the crater, and subjected to a 
converging fire of both infantry and artillery. Blood liter- 
ally flowed down the sides of* the crater and gathered in 
pools at the bottom. Wounded men, exposed to the rays 
of a burning sun during that awful day, died begging pite- 
ously for water, which could not be sent them. 

Bartlett's participation in the assault is told in his jour- 
nal as follows: ''Friday, July 29th, afternoon, sent for, 
division headquarters. We storm the works to-morrow at 
daylight. Our division leads. I hardly dare hope to live 

through it If I could only ride, or had two legs, 

so I could kad my brigade, I believe they would follow me 
anywhere. I will try as it is. God have pity on dear 
mother, Agnes, and all loved ones! March the brigade at 
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one and half (July 30th) through covered way to front line. 
Mine sprung at 4:40. We rushed across the open field. I 
got up to the enemy's works about as soon as any one. 
Got into the crater. Took the first and second lines of the 
enemy. Held them till after one, when we were driven 
back by repeated charges. I fought, them for an hour after 
they held the whole line, excepting the crater where we 
were, their flag within seven feet of ours across the work. 
They threw bayonets and bottles on us, and we returned, 
for we got out of ammunition. At last, to save further 
slaughter, there being no hope of our being rescued, we 
gave it up. That crater, during that day, I shall never for- 
get. A shell knocked down a bowlder of clay onto my 
wooden leg and crushed it to pieces, killing the man next 
me. I surrendered to General Mahone." 

He was confined for nearly a month in the military 
prison at Danville, Virginia. His sufferings from sickness, 
hunger, heat, and filth during this time were intense, and the 
entries in his journal tell the pitiful story — too pitiful, indeed, 
to be repeated here. He was then removed to Libby Prison 
hospital, where he remained nearly a month, and until his 
exchange, September 24th. Worn with wounds and sickness, 
he returned to his home at Winthrop, Massachusetts, where 
the next seven months were spent in endeavoring to regain 
his wasted health. On the last day of 1864 he writes in 
his journal: ''So ends 1864, an eventful year for me in 
more ways than one. May the end of 1865 find me alive 
and well, a better man, and more deserving of God's mercy 
and goodness, and the love of my darling Agnes." 

April 13, 1865, although still suffering from sickness 
and debility, he applied to the War Department for active 
service, and on May 23d he renewed the application, accom- 
panied with a surgeon's certificate that he was able to return 
to duty. On the ist of June he commanded the troops 
which participated in the procession in Boston, in com- 
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memoration of Abraham Lincoln, and although wasted with 
wounds and disease, he rode at the head of the column, his 
tall and striking form attracting much attention. 

A few days later he was ordered to report to the com- 
mander of the Ninth Corps for duty, and repairing at once 
to Washington, he was assigned to the command of the first 
division of that corps, then stationed near Washington. 
The muster out of his division a month later terminated his 
active military career, although he was not actually mus- 
tered out of service until a year later, and after his return 
from a European trip, for which he obtained leave of 
absence. Shortly after the muster out of his division he 
received the brevet of major-general for ** gallant and meri- 
torious conduct at the Mine." 

July 21, 1865, will long be remembered by the sons of 
Harvard College as ''Commemoration Day," in honor of 
the alumni and students of Harvard who fought in the war. 
General Bartlett was present during the ceremonies, and 
at the dinner which closed the exercises, the presiding 
officer, in introducing him, alluded to an ancient picture of 
a soldier sorely wounded, maimed, and deprived of an 
eye, the picture bearing the inscription, "The heart is left." 
The general spoke a few words in reply, speaking with 
much diffidence and hesitation. Colonel Henry Lee, the 
marshal of the day, rose to his feet and said: ''As the 
speaker of the House of Burgesses of Virginia said to 
Washington, 'Sit down, sir; your modesty is equal to your 
valor, and that surpasses the power of any language I 
possess.' " 

October 14, 1865, he was married to Miss Mary Agnes 
Pomeroy, of Pittsfield, Massachusetts, the Agnes whose 
name appears so frequently throughout his journal, whose 
acquaintance he had first made when organizing the Forty- 
ninth Massachusetts Infantry at that place. A few days 
later they sailed for Europe, where they remained until 
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June, 1866. While in England, Bartlett attended the mili- 
tary maneuvers at Wollwich and Aldershott, and was every- 
where received with the utmost courtesy and attention by 
officers of the British army. Journeying south as far as 
Italy, he visited Garibaldi on the island of Caprera, by 
whom he was warmly received, the great liberator having 
many years before, when Bartlett was a mere lad, visited 
his father in Massachusetts. 

Returning to America, he was mustered out of service 
in June, 1866. He seems to have seriously considered the 
question of entering the regular army, but at length aban- 
doned all thoughts of further military service, and decided 
upon a business career. Early in 1867 he took charge of 
a paper-mill in Dalton, and in the following year he became 
manager of the Pomeroy Iron Works at West Stockbridge. 
The cares of business had so reduced his strength, wasted 
with his wounds, and with sickness contracted during his 
imprisonment, that in 1870 he again went abroad for a few 
months of much-needed rest. 

In 1872 he became treasurer and manager of the Pow- 
hatan Iron Company, and took charge of its works near 
Richmond, Virginia, to which city he removed his family; 
and where he was received with marked kindness by the 
friends of the lost cause, who were familiar with the story 
of his bravery and of his sufferings. 

June 28, 1874, the beautiful Memorial Hall, erected at 
Cambridge in commemoration of the sons of Harvard who 
had fallen in the war, was dedicated with appropriate cere- 
monies. The occasion brought together a large gathering 
of alumni to witness the dedication, as well as the com- 
mencement exercises upon the following day. General 
Bartlett's speech at the commencement dinner in Memorial 
Hall was a brief but eloquent appeal for reconciliation 
between the North and the South, at a time when such 
utterances were still rare, and it produced a profound im- 
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pression upon his hearers. From this time on to the end 
of his life he was frequently called upon to speak upon 
various occasions, and his public utterances were in the 
same vein, pleading always for harmony between those who 
had lately been arrayed against each other in deadly strife. 
He seems, indeed, as the end drew near, to have been imbued 
with a new-born eloquence, and hundreds of soldiers who 
had worn the blue and the gray were touched with the 
spectacle of the maimed and stricken hero pleading for 
reconciliation with those from whom he had received the 
wounds which afterward cost him his life. 

A notable instance of this kind was his speech at the 
Centennial celebration of the battle of Lexington, April 
I9> 1875, i^ which occurred these glowing words: **As an 
American, I am as proud of the men who charged so bravely 
with Pickett's division on our lines at Gettysburg, as I am 
of the men who so bravely met and repulsed them there. 
Men cannot always choose the right cause; but when, 
having chosen that which conscience dictates, they are 
ready to die for it, if they justify not their cause, they at 
least ennoble themselves." As an evidence of their ap- 
preciation of this appeal for harmony between those who 
had lately been arrayed against each other, the ex-Confed- 
erate soldiers of Richmond gave him a public serenade, 
General Bradley Johnson, of the Confederate service, ex- 
pressing in eloquent speech the gratitude of his associates 
for Bartlett's manly utterances. 

In the autumn of 1875 he declined the Democratic 
nomination for lieutenant-governor of Massachusetts. His 
strength was rapidly failing, and during all these years he 
was a constant sufferer from disease contracted during his 
imprisonment, as well as from his wounds, from the effect 
of which he never recovered. His physical sufferings were 
also aggravated by business reverses, the iron industry in 
which he had embarked having been paralyzed by the finan- 
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cial panic of 1873. Life had become a constant struggle 
to maintain the waning forces of nature, weakened and well- 
nigh spent as they had been in the service of his country. 
And yet he uttered no word of complaint. Only the brief 
record of his journal tells the story of his constant suffering, 
and of the patience with which it was borne. Very touch- 
ing are some of these entries during the latter months of 
his life, when he seems to have been impressed with the 
consciousness that the end was near. July 15, 1875, ^^ 
writes: ''No man was ever blessed with such a perfect wife 
and lovely children. I pray their lives may take no shadow 
from those which seem to hang about mine, now too near 
its close I fear." 

''July 19. Not much appetite. Felt like death yester- 
day." 

"August 2. A blue day for me. I am not strong, and 
pretty well unnerved." 

"August 7. Am very tired and used up, but can rest, 
I hope." 

"August 8. Rest, rest. It is very sweet to be here 
with my darling Agnes." 

"December 25. Christmas. I could not resist an 
appeal to stay [at Pittsfield], as I do not feel sure of many 
more of them." 

And the words proved prophetic, since this was his last 
Christmas. 

In the early spring of 1876 he again sailed for Europe 
with the hope of improving his health. His hopes, how- 
ever, proved unavailing, and he returned early in June more 
reduced in strength than when he had departed. He lin- 
gered a few patient months, with some of those fitful returns 
of apparent gain which are common in cases of consump- 
tion, yet all the while growing weaker and rapidly nearing 
the end. His physical sufferings from the ravages of dis- 
ease, as well as from the missing foot which he had lost at 
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Yorktown, continued almost to the end. The burden of 
pain grew heavier as the days wore on, until it seemed at 
times as if the worn and wasted body could no longer retain 
the heroic soul within. And yet he bore all with the patient 
fortitude which had always characterized him under physical 
suffering. In the stern discipline of those war years he had 
learned that hardest of all lessons, to stand firm in the try- 
ing hour, and when he had done all to stand. So, patiently 
and uncomplainingly, he awaited the rapidly nearing end. 
On Sunday, December 17, 1876, he called his family about 
him, uttered some words of loving farewell, and quietly 
passed away. 

So lived and died my hero and yours; yet not ours 
alone, but the country's. For he died as much a martyr 
to his country as if his young life had faded out at York- 
town or at Port Hudson ; in the stern tragedy of the Wilder- 
ness, or on that awful day in the crater before Petersburg. 

In the fast-vanishing years, already the great struggle 
for national unity seems but a dream. We whose heads 
are growing gray, who bore some part in that struggle, do 
well to sometimes recall the lives of these our dead heroes. 

Drifting rapidly away from the war; absorbed in the 
restless energies of these busy years, it is well that we some- 
times pause to recall the memories of our heroic age, to 
recount the deeds of them who fought the good fight, who 
kept the faith. Whatever fate may await the republic in 
the future, their story has passed into history, and that at 
least is secure. May it be our grateful duty to cherish 
their tender memory so long as there remains a single sur- 
vivor of that grand army; and when we in turn shall have 
joined the great majority, their story shall be left as an 
inspiration to countless generations yet to come. 
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The revolving year has brought again the sons of our 
common mother to sit at her feet; and, in this springtime 
of the seasons, to revive the memories of that springtime 
of their lives, when college walls formed the boundary of 
their hopes, their aspirations, and their fears. To me the 
occasion brings the duty of speaking the words which cus- 
tom, ripened into law, has prescribed for these annual 
reunions. I bring no words of eloquence, no gems of 
poetry, as my contribution to this week of eloqence and of 
poetry, long to be remembered by our younger brethren, 
just crossing the threshold between academic and real life, 
to whom we extend the right hand of fellowship, and give 
a cordial welcome to our ranks. I have only come to tell, 
in simple speech, a simple story; the story of our university 
in the war — a story of duty nobly performed, of heroism 
here and at the front, and of a patriotism surpassed by that 
of no college in the land during the dark days of 1861 to 
1865. It is a story which has never been told. My breth- 
ren who have stood here from year to year, have spoken 
wisely and eloquently upon their chosen themes, but have 
left this theme unspoken. And it is fitting that, while 
many of us still survive who were identified with the col- 
lege during that trial time of her career, we should gather 
up such recollections of that period as we may, and insure 
their preservation as part of the material for her history 
when she shall have attained a century of growth, and when 
her alumni shall be numbered by thousands. 

The period of the opening of the great rebellion, in 
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1 86 1, would, in the absence of that event, have been re- 
garded as a turning point in the history of the university. 
It had passed ^successfully through the critical stage of its 
infancy, notwithstanding the jealous hostility of rival and 
sectarian colleges, and the ruinous policy which had char- 
acterized the management by the state of the sacred trust 
committed to its charge. A dozen years of hostile legis- 
lation, coupled with g^oss mismanagement and abuse of 
trust on the part of the state toward its infant ward, while 
it had checked its proper development, had not thwarted 
the purposes for which the university was founded, or pre- 
vented its steady and healthy growth. Already, as early as 
i860 and 1 86 1, the dawn of a better day was discernible in 
the attitude of the state toward the university, and the 
liberal and generous policy which has characterized the 
later years was even then faintly outlined. 

Internally, the college was fairly prosperous. The fac- 
ulty, though few in numbers, were men of broad and liberal 
culture who were thoroughly imbued with the spirit of their 
work. The attendance of students was constantly enlarg- 
ing, and, what was still more indicative of a healthy growth, 
the number of those entering the regular college classes 
was steadily increasing. Faculty and students were alike 
earnest and diligent in their work, and the esprit de corps 
which marked their mutual intercourse and their common 
labors was of the very highest character. 

Such, in brief, was the condition of college affairs when 
Sumter fell, and the president's call for seventy-five thou- 
sand volunteers flashed across the continent, setting the 
whole land aflame with a blaze of patriotic fervor. From 
the very first it was apparent that the university was to bear 
its full share in the contest just beginning. The first com- 
pany organized in this city for the three months* service 
took from us eight of our number, all of whom, as I recol- 
lect, enlisted on the first day that books were opened for 
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that purpose. They were: Ashmore, Bull, Campbell, 
Miller, Norcross, Remick, Smith, and Wyse. I mention 
them, not as deserving a higher meed of praise than any of 
the long list of those who followed, but because they were 
our first heroes, and first of all her many sons whom our 
alma mater sent forth into the bloody struggle of those 
historic years. With the exception of Campbell, who did 
not re-enlist, and Ashmore, who died in the fall of 1861 
after recruiting a company for the Eleventh infantry, they 
all re-enlisted after the expiration of their three months' 
term and did gallant service until the end of the war, or 
until mustered out by death. Five of the eight still sur- 
vive; Ashmore and Smith having died in the service, and 
Campbell dying some years after his return. 

The faculty naturally looked with some degree of alarm 
upon the serious inroads which the war seemed likely to 
make upon our numbers. While their loyalty was unques- 
tioned, some of them believed that the time had not yet 
come when the colleges of the country should give up their 
best and bravest, and that such a sacrifice should be made 
only when a graver emergency than yet existed had demon- 
strated its necessity. I remember that, only a day or two 
after the first enlistments, when gathered in chapel for the 
usual morning prayers, Professor Butler exhorted us to be 
in no haste to give up the still air of delightful studies for 
the sterner duties of the tented field. And, while inter- 
posing no obstacle in the way of enlistments, he admon- 
ished us that there existed, as yet, no such crisis in national 
affairs as to warrant depopulating the colleges. He con- 
cluded by advising us, half seriously, half in jest, to tarry 
in Jericho until our beards were grown. 

Again, in his baccalaureate address to the class of '62, 
Professor Butler used these eloquent words: 

" 1 honor the patriot fervor, which, in the first week of the rebellion, 
hurried so many of our students into our first regiment. Yet, as I judge, 
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these volunteers were not demanded. Their places would have been 
filled by others, not inferior in thew and sinew, who had no plan of study 
— which adds a precious seeing to the eye— to interrupt; and they would 
themselves have rendered more efficient service in the field had they 

pushed on to the end of their educational curriculum But when 

an American has completed an education, which gives to every power a 
double power, he can sacrifice himself on no grander altar than that of 
his fatherland." 

Wise words all, and timely spoken — if only the heroes 
would tarry. But they would not tarry ; and, bearded and 
beardless, they abandoned academic life to enter upon a 
struggle whose end no man could foresee. And what heroes 
they were to our admiring eyes as they marched away to 
the front. In the glamor and fervor of those well-remem- 
bered April days, that little band of volunteers, the first of 
her sons offered by the mother college to the mother land, 
seemed each a warrior whose prowess should be felt in the 
coming struggle, and who should come back to us crowned 
with laurels of victory, amid the acclamations of a nation 
saved by their valor. We had read of the three hundred 
who held the pass of old ; but here was a Thermopylae in 
our own time, and our bravest and best were going forth to 
fill it. No mailed warrior of that elder time, no crusader 
going out to battle for cross or holy sepulcher, went forth 
more bravely than they. 

By and by came their letters from camp, filled, as all 
such letters were, with details of the strange new life upon 
which they had entered; of the daily drill and picket duty, 
and longings to meet the enemy, but never a word of repin- 
ing or of complaint. And then came that engagement at 
Falling Waters, in Virginia, where our First Regiment was 
for the first time under fire. And, writing back of their 
experience and sensations when under fire, they seemed to 
us hero worshipers at home to be already warriors such as 
the bronzed veterans of the old guard; and the skirmish 
through which they had passed grew in our imagination to 
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a very Waterloo of battle, in which our volunteers were 
chiefest among the conquerors. 

But the little band who went out in the First Infantry 
were only the forerunners of those yet to follow. Each 
successive call for troops thinned our ranks and took from 
our numbers those whom we could ill afford to spare. Of 
the one hundred and nineteen students borne on the cata- 
logue for the year 1861, nineteen had enlisted when the 
board of regents presented their report on the loth of 
October of that year. Out of this same one hundred and 
nineteen, comprising the aggregate attendance for the col- 
lege year ending June, 1861, at least forty-six entered the 
service during the war. In other words, forty per cent of 
the entire number of students for the opening year of the 
war, entered the military service in various capacities before 
its completion. My own class, that of '64, bearing upon 
our roll the names of forty-nine students, classical and 
scientific, during our freshman year, contributed seventeen 
of that number to the army. Entering upon the sopho- 
more year with twenty-one members, twelve of the twenty- 
one enlisted before graduation; and in other classes the 
record was equally honorable. 

It is impossible to determine accurately the entire num- 
ber of students who served in the army during the war, and 
only an approximate estimate can be given. From such 
data as are within my possession, supplemented by my own 
personal recollection and that of other alumni of that period, 
I place the number at rather over than under one hundred. 
The entire number of students borne upon the catalogues 
from first to last during the war does not exceed three 
hundred. It is thus shown that thirty-three per cent, or 
one-third of the aggregate number of students enrolled 
during the war period, entered the military service. 

The record of the alumni is still more striking and 
worthy of note. At the close of the war, and excluding 
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the class of '65 , our alumni numbered just fifty. Of this 
number twenty-five entered the military and naval service, 
nearly all of them as ofKcers, and several of high rank, thus 
giving fifty per cent of the alumni as our quota during the 
war. Can any college in the country show a prouder record? 

Were this the story of Harvard or of Yale, with two 
centuries of history behind them, or of Michigan, with her 
average attendance of a thousand students, these numbers 
would be less remarkable. But we are to remember that 
it was a college just emerging from infancy, whose average 
attendance during all the war period was seldom more than 
eighty students; and while the conditions of patriotism may, 
perhaps, be as favorable under such circumstances as in the 
case of older and more largely attended colleges, the record 
is none the less honorable. And every loyal alumnus may 
point to it with pride, as part of the heritage of his own 
college life. 

Of the entire number of our alumni and undergraduates 
who entered the army, a large proportion served as officers 
of different grades from colonel down. I have no means 
of determining the exact proportion of officers to the whole 
number enlisted, but from my own personal knowledge and 
personal acquaintance with most of them, I should estimate 
the number of officers as nearly, if not quite, one-half of the 
entire number. I recall none who attained the rank of 
general officers, though two of the number, LaGrange and 
Fallows, were brevetted brigadiers for meritorious services. 
Of field officers, the list includes a goodly number. Among 
them were Dawes, who served with distinction in com- 
mand of the Sixth Infantry, which formed a part of the 
Iron Brigade in the Army of the Potomac; the gallant La- 
Grange, who entered the service as a captain in the Fourth 
Infantry, and was subsequently promoted to major and 
colonel of the First Cavalry, and who achieved a reputation 
as a daring and skillful cavalry commander, second to that 
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of no officer of like rank in the army; Fallows, of the 
class of '59, who entered the service as chaplain of the 
Thirty-second Infantry, and subsequently served as lieu- 
tenant-colonel of the Fortieth, and colonel of the Forty- 
ninth; Vilas, of the class of '58, who served successively as 
captain, major, and lieutenant-colonel in the Twenty-third 
Infantry; Bull, who left the class of '64 as one of the original 
eight, serving as a private in the First Infantry, subsequently 
as a lieutenant in the Eleventh, captain in the Twenty-third, 
and as lieutenant-colonel in the Fifth; Larktn, who served 
as major of the Thirty-eighth Infantry; Hubbell, of *68, a 
major in the First Heavy Artillery, and Warner, colonel of 
the Thirty-sixth Infantry, whose armless sleeve attests his 
gallant service in the Army of the Potomac. 

But the favorite rank seemed to be that of captain, and 
I recall at least thirteen who served in that capacity, besides 
several who were promoted from that to a higher rank. 
Two classes, '61 and '64, were especially prolific in cap- 
tains, each contributing five to the number. Indeed, the 
class of '61 may justly claim the palm for patriotism, if the 
numbers enlisted be the test. Graduating nine members, 
six of the number entered the service, most of them serving 
during the entire war. Of the six, five were captains, as 
already noted. They were: Hall, of the Fifth Infantry; 
Gillett, of the Twentieth; Henry Vilas, of the Twenty- 
third; Ball, of the Thirty-first; and Leahy, a lieutenant in 
the Thirty- fourth, and captain in the Thirty-fifth. 

The quintette of captains furnished by the class of '64, 
comprised the following: Bradley, who commanded a com- 
pany of colored troops; Norcross, of the Thirteenth Infan- 
try; Stone and Miller, both of the Twentieth, and Spooner 
of the Fiftieth. The other captains were: Remick, of no 
regular class, a captain in the Eleventh Infantry; Sinclair W. 
Botkin, of '57, of the Twenty-third Infantry; andTredway, 
of '63, a captain and quartermaster. 
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The list of lieutenants, regimental adjutants, and quarter- 
masters is too long to be recited here, as is also the list of 
those who served in the ranks. But the omission must not 
be construed by the future historian as a disparagement 
either of their services, or of their military genius and pro- 
ficiency in the art of war. For, some of us who carried 
muskets were profoundly impressed with our knowledge of 
the military art, and discussed the gravest military problems 
with a perspicuity which would certainly have astonished a 
Sherman or a Von Moltke. And we flattered ourselves 
that we were of that class of citizen soldiers, of whom some 
one of the unnumbered and unremembered war poets wrote: 

" Only a private in the ranks. 
Yet sure I am, indeed* 
If all the privates were like him, 
Few captains would they need.*' 

But the watriors were not all at the front. And this 
imperfect sketch of the arms and heroes of that time would 
be more imperfect still if it omitted mention of the military 
spirit developed within the college from a very early period 
of the war. During the fall term of 1861, this spirit took 
definite shape, resulting in the organization of a company 
among the students for purposes of military drill and of 
fitting its members for active service in the field, should 
their services be required; and right well did it fulfill these 
objects. The original organization, and the eflSciency which 
it subsequently attained, were largely due to the untiring 
labors of our first captain. Miller of '64, who had returned 
from the three months' service and resumed his studies for 
a few months, before again entering the army upon the 
organization of the Twentieth Infantry in the spring of 1862. 
Arms were furnished the company by General Utley, adju- 
tant-general of the state, and we were subjected to a daily 
drill, in many respects as thorough and eflScient as that of 
the regular service. 
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Considerable discussion attended our efforts at the adop- 
tion of a suitable name for the company. I believe that of 
"Home Guards" was suggested, but it was indignantly 
spurned as unworthy the belicose character of so redoubt- 
able a body of warriors; and ''University Guards" was 
finally settled upon as the formal and official appellation of 
the corps. But upon the suggestion, as I now recollect, 
of Griswold of the class of '63, who, despite his mildly 
beaming spectacles, was one of our fiercest and most san- 
guinary warriors, the classical title of "University Myrmi- 
dons" was substituted for common use, and as myrmidons 
we were known to the end of our bloody career. 

Miller resigned command of the battalion in the spring 
of 1862 to recruit his company for the Twentieth Infantry. 
He had tried hard to school himself again to the quiet 
routine of college work, but the war spirit within him 
would not be repressed. I remember his saying to me just 
before his final departure: "When they ask me fifty years 
hence where I was during the Rebellion, it won't sound just 
right to say, 'Grinding Latin and Greek at No. 11, North 
College.' " 

But the military organization continued, and by the for- 
tunes and mutations of war, it was the lot of the speaker of 
this evening to rise by successive stages of promotion from 
the ranks to the command of this redoubtable corps. Life 
has some joys long to be remembered. To win one's first 
litigated cause at the bar; to save the life of one's first 
patient; to hear the applause of listening thousands when 
one has made his first successful effort upon the rostrum; 
all these have each their peculiar pleasure to be experi- 
enced once but remembered forever. But none of these 
can compare with the feeling of exultant pride with which 
I first marshalled my gallant myrmidons, and charged up 
and down the campus, executing strategic and tactical 
movements unparalleled in the art of war, to the great 
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admiration of the young ladies in the south college, who 
gazed with wondering eyes, and utterly putting to rout the 
only enemy that ever opposed our victorious progress, Pro- 
fessor Read's ancient and venerable cream-colored horse. 

But the military drill and discipline thus inaugurated 
were not without abundant fruit. Most of the members 
borne upon our roll afterward saw active service in the 
field, a large proportion of them as commissioned officers, 
and the preparatory drill already received stood us in good 
stead upon entering the army. Our organization also 
formed the nucleus of the company raised for the hundred- 
day service in the spring of 18641 many of whose members 
afterward volunteered in other regiments and served until 
the end of the war. 

Naturally, indeed inevitably, the effect of the war upon 
the affairs of the university at home was most disastrous. 
The growing prosperity already mentioned as attending the 
college at the outbreak of the war was rudely checked, and 
the history of the internal administration of the ensuing 
four years is the history of a constant struggle for exist- 
ence, against a combination of adverse circumstances which 
might well have caused both regents and faculty to falter. 
Constant depletions from the ranks of the students with 
each successive call for troops formed, of course, one of 
the principal obstacles in the way of a healthy growth, and 
development of the college. As indicating the diminished 
attendance, resulting from constant enlistments, may be 
mentioned the fact that during the winter term of 1861-62, 
the entire number of students enrolled was as follows: Sen- 
iors, two; juniors, three; sophomores, four; freshmen, 
twenty-three, preparatory, twenty-two; in all, only fifty- 
four. My recollection is that the attendance during the 
winter term of 1862-63 was still less, but I have not the 
figures for verifying this impression. 

Naturally, too, the effect of the war was to divert our 
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minds from that close and constant application so essential 
to successful college training. Just yonder, in sight of our 
recitation rooms, was Camp Randall, filled with eager regi- 
ments preparing for the front, each of which took from 
among us our bravest and best. Glistening bayonets and 
marching columns daily before our eyes; war bulletins fill- 
ing every newspaper; the stirring letters received from our 
brethren in the field, all these were hardly conducive to the 
successful handling of Greek roots or problems in the differ- 
ential calculus. We who were left behind were painfully 
struggling, with the aid of grammar, lexicon, and mayhap 
an occasional pony, through the story of classic wars 
twenty centuries gone by ; while here in our own time was 
a Titanic struggle for the unity of the great republic, and 
we were living, moving, breathing in a heroic age. 

And yet, with all these elements to distract us, the 
general tone and character of college life and work were 
excellent. Upon this point the faculty, submitting their 
annual report for the year ending September 30, 1861, use 
these words: 

"The educational influences of the University upon its students 
were never more powerful and salutary than during the last year. Never 
have the faculty met classes more tolerant of culture. The spirit of 
study has been so strong that cases of discipline have been few and 
slight. The * merit roll * attests that absences have been rare, and the 
standard of attainment high. The zeal for knowledge has been but 
slightly checked, even by the unprecedented and soul-stirring political 
agitation of the current season.'* 

Again, in their annual report for the succeeding year, 

the faculty use this language: 

" Never have we had fewer triflers to mourn over, as so vaccinated 
with knowledge that they will never take much of it. While the mili- 
tary drill, kept up through two-thirds of the year, besides enabling most 
who have left for the army to start as officers, has heightened the phys- 
ical vigor of all who have shared in it, and thus given a sympathetic 
aid to their mental efforts. The daily outlook on the manoeuvres in the 
camp has seemed to stimulate all to a corresponding self-denial and 
energy in their own field of duty.** 
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In the work of the societies then numbering two, the 
Hesperian and Athenaean, especial interest was shown. And 
perhaps the most efficient, certainly the most earnest, work 
of those years, was done in preparation for their debates 
and public proceedings. This was doubtless largely due to 
the various questions of national importance constantly 
arising, and which were as constantly discussed in the soci- 
eties, and always settled to the entire satisfaction of all 
participants. I recall at this time such topics of debate as 
the capture of Mason and Slidell, the suspension of the 
habeas carpus by President Lincoln, the conduct of General 
McClellan as commander of the Army of the Potomac, the 
emancipation proclamation, and other military, legal, and 
constitutional problems of like gravity, in whose discussion 
the society halls resounded every Friday night with strains 
of impassioned eloquence. And the charm of it all lay in 
the sublime confidence and self-assurance with which we 
laid hold of these mighty constitutional questions, upon 
which the wisest jurists and the highest courts of the coun- 
try have been divided. Some of us, whose pursuits in later 
years have required the discussion of legal and constitu- 
tional problems, have looked back with wondering admira- 
tion at the ease and facility with which we then disposed of the 
gravest questions of international and constitutional law, and 
have sometimes longed for the forensic ability and legal acu- 
men which were so often displayed within the society walls. 

Whatever of success may have attended the university 
during the period of the war, and even its continuity during 
that critical time, are largely due to the self-denial and 
untiring devotion which from first to last characterized the 
labors of the faculty. The faculty during the war com- 
prised Professors Sterling, Read, Carr, Butler, and Fuchs, 
with J. D. Parkinson, of the class of '6i, as tutor until 
June, 1864, when he was succeeded by Tousley. Though 
few in numbers, they were indomitable in spirit, and stood 
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at their posts under circumstances the most disheartening, 
and which might well have justified them in abandoning 
their illy-remunerated and illy-appreciated labors. Their 
embarrassments resulting from constant enlistments and 
depleted classes, have been already noted. An additional 
source of embarrassment, seriously impeding the progress 
of the university, and neutralizing the e£Eorts of the faculty, 
was the hostility displayed by various sectarian institutions 
of learning throughout the state. While this element of 
opposition may hardly be remembered in the more liberal 
spirit actuating the management of such institutions at the 
present day, it was no inconsiderable factor among the vari- 
ous forces which then contributed to hinder and impede our 
growth. I remember a prominent clergyman of Madison, 
whose sympathies were warmly enlisted in behalf of a neigh- 
boring sectarian college, saying to me that he had fought 
the university, and should continue to fight it to the bitter 
end, because of what he was pleased to term the atheistic 
views of certain members of the faculty in matters of reli- 
gion! Let us hope that a spirit so illiberal and intolerant 
is forevermore a thing of the past. 

The financial embarrassments of the university, which 
reached their culmination during the war period, were of 
the most serious nature. The wretched and dishonest policy 
of the state in the management of university affairs had 
reduced the available revenues to a minimum, and the hard- 
ships and privations thus occasioned were more seriously 
felt in their effect upon the faculty than in any other direc- 
tion. But through it all they uttered no word of complaint. 
And in the published records covering that entire period, 
I find but one instance where they ever alluded to their 
privations in this regard, and that one instance was after 
the war had virtually ended, and when the dawn of a better 
day was apparent. In their annual report to the regents, 
dated June 27, 1865, I find these words: 
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" It may not be improper to remark, also, that the members of the 
faculty have experienced much personal embarrassment from inade- 
quate supi>ort arising from the increased rates of living, and especially 
at Madison, as a seat of government and a military post. By pinching 
economy they could not live upon their salaries, even with small fam- 
ilies; and with those having large families, or subject to any unusual 
expenses, the university salary has afforded but little, if any, over half 
support. Up to this time, the improvement in this respect has been but 
slightly perceptible. Notwithstanding these difficulties, it was the deter- 
mination of the faculty, both as a matter of duty and professional pride, 
to labor to the utmost to maintain the continuity of the institution, and 
they have succeeded in sustaining numbers and keeping up classes 
beyond all reasonable expectations Notwithstanding the per- 
sonal embarrassment and trouble above referred to on the score of 
insufficient support, the board will bear witness that they have not been 
annoyed in this regard with complaints or demands for change. The 
faculty have felt that they could confide in the just and liberal treatment 
of the board, according*to the means of the institution.*' 

No words of mine can give emphasis to the spirit of 
generous self-sacrifice shown in this language of the faculty, 
and those of us who were witnesses of their arduous labors 
and of the spirit of self-denial with which they toiled on 
through all the years of the war, may well agree that the 
heroes of that time were not all at the front. 

Some changes in the organization and internal manage- 
ment of the university were e£Eected during the war, which 
are deserving of notice. Of these, the most important was 
that of opening the college doors to both sexes. This revo- 
lutionary scheme seems to have been matured by the regents 
during the winter of 1862-63, and I find in a catalogue pub- 
lished about that time the following modest announcement: 

"The regents of the University of Wisconsin take pleasure in 
announcing that they have established a normal department, and have 
obtained the services of Professor Charles H. Allen, as its principal. This 
department will be opened on the i6th of March next.** 

Little did we suspect, callow and unfledged youth that we 
were, what a Pandora's box of evils lay hidden in this sim- 
ple announcement. To the average undergraduate, a nor- 
mal department seemed a simple and harniless thing. 
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masculine as to gender, and little likely to disturb the even 
tenor of our college life. We did not dream that it was a 
cunningly devised engine for the overthrow of the estab- 
lished order of things, or that it heralded the approach of 
an insidious and cruel enemy, more terrible in their coming 

w 

than the armies contending against our brethren in the field, 
and who should make equal havoc with the college curricu- 
lum, and with our young and virgin affections. 

But in due time came the i6th of March, in the year of 
grace, 1863; and with it came, alas, the normals! They 
came like an army with banners, conquering and to con- 
quer; they came with bewitching curls, and dimpled cheeks, 
and flowing robes, and all the panoply of feminine adorn- 
ment; and, worst of all, they came to stay. I need not 
pause to depict the indignation with which the new order 
of things, was received. The feeling of hostility was exceed- 
ingly intense and bitter, and as I now recollect, the entire 
body of students were, without exception, opposed to the 
admission of the young ladies, and the anathemas heaped 
upon the regents were loud and deep. Some of the stu- 
dents left for other colleges, and more of us were restrained 
only by impecuniosity from following their example. There 
are, it is true, vague traditions extant that an occasional 
undergraduate somewhat impressible, was led, upon a more 
intimate acquaintance with the fair objects of his hostility, 
to modify his views upon the coeducation of the sexes. 
But these are only traditions, referable only to the unwrit- 
ten history of that historic time. Certain it is that during 
the remaining year of my own college life, the feeling of 
intense and bitter indignation caused by the change con- 
tinued almost unabated. 

And if it be not heresy in this fair presence, or in pres- 
ence of all the graces which shall appear upon this platform 
on the morrow, you will permit an old graduate to express, 
not merely his own sincere conviction, but that of many of 
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the elder alumni, that the change was not a change for the 
better. Conceding the necessity of extending to the gentler 
sex equal facilities for attaining the highest culture with 
those enjoyed by ourselves , we believed then and still 
believe that the problem of coeducation is not susceptible 
of perfect solution, and is incompatible with the highest 
culture of either sex. The question has long since passed 
beyond the domain of discussion, but you whose college 
days have been passed under the new dispensation, and 
upon whom the light of the new time has always shone, can 
hardly comprehend the feeling of those whose college life 
embraced the border period between the old and the new. 
Permit us, therefore, to go on our way through life clinging 
to our prejudices, if prejudices they be; majorities may 
always be generous to minorities. 

As I come to my closing word, I would be untrue to 
my best memories of the college life of those war years, if 
I failed to give expression to my own profound sense of the 
debt which the university and its alumni owe to one mem- 
ber of the faculty; who, identified with the college since 
its organization in 1849, ^^^ given it almost thirty years of 
faithful service; whose untiring labors and hopeful spirit 
during the darkest hours of the war stimulated faculty and 
students alike to renewed exertion; and to whom, more 
than to any other one man, is due the continued existence 
of the university during that disastrous time. To my 
brethren of those years, who with me were witnesses of his 
heroic devotion, of his arduous labors, and of the cheerful 
fortitude with which he bore all, I need not speak the name 
of John W. Sterling. 

From the resignation of Chancellor Lathrop, in January, 
1859, to the election of President Chadbourne, in June, 
1867, Professor Sterling was, in all but name, president of 
the university. It is true that an ornamental chancellor was 
borne upon the catalogues for a year or two succeeding the 
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resignation of Lathrop, whose only remembered function 
in college affairs was the periodical drawing of his salary. 
And through all these disastrous years, embracing the 
darkest hours of our college history, Professor Sterling was 
the controlling spirit and executive head of college adminis- 
tration. To us he was something more than college presi- 
dent; he was a wise counselor, a faithful friend, extending 
kind encouragement and generous aid to all who were in 
need, ruling in college affairs with a firm but kindly hand, 
and by precept and example stimulating us always to a 
higher culture and nobler manhood. With no word or 
thought of disparagement to the distinguished gentlemen 
who have since presided over the university, I have some- 
times thought when our regents were searching New Eng- 
land colleges for a fit person to be called to the presidential 
chair, that they would have done but a simple act of justice, 
equally creditable to themselves and to the university, in 
bestowing its highest official dignity upon one who, by his 
unquestioned fitness, not less than his long years of efficient 
service, had fairly earned the honor. But with us he needs 
no outward honors; and in the hearts of a grateful alumni 
his place is assured for all time. 

As I go back in recollection through those memorable 
years, I seem to myself to be reliving their life; and to 
see, fresh with hope, and eager youth, and ardent faith, the 
faces of all, the living and the dead, whose loyalty to their 
college and to their country, forms the brightest page in 
our college history. I see the living going out to do battle 
for an idea; doing always their duty as good soldiers and 
true; and when at last the good fight was fought to the end, 
coming back to take their places side by side with their 
brethren in a hundred avenues of peaceful life and busy 
industry. In all the activities of these teeming years since 
the war, in the marts of trade, in judicial stations, in pul- 
pits, and in busy offices, by the bedside of suffering illness 
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and in the van of civilization upon Western frontiers, I see 
the sons of our college during those war years, bearing 
always their full share of the burden and heat of the day. 
Their ranks are thinning as the years come and go, but 
their loyalty to the college and its traditions is undimmed. 
Already among the dead I read the names of Coryell and 
Hale, Haynes and Henry Vilas, Byrne, Britton, John Spen> 
cer, Southworth, and Maloney; and only a few short weeks 
ago, in the bloom of the earliest spring, Birge, last of all 
our dead, of whom I cannot think but with a heartache, 
was laid away to his final rest in the home of his childhood. 
I turn from the death roll of the present to that other 
death roll, of our heroic dead who died 'Hhat human liberty 
might not perish from the earth.*' I see them in the flower 
of their youth, marching bravely away to the front, keeping 
time to the strange music of war which was for them at 
once an inspiration and a requiem: Ashmore, first of all our 
dead heroes, of Southern blood and Southern chivalry, in its 
best sense, but whose love for the flag prevailed over all; 
Comins, who fell on the Potomac, a knightly soldier, tried 
and true, and brave with the valor of the old Puritan blood 
in his veins; Almon Smith, genial, witty, who died that 
hardest of deaths to the soldier — a lingering death in hos- 
pital; Sutton, dying also in a hospital, whose quiet demeanor 
and hesitating speech, as we knew him in college, gave 
little promise of the heroic spirit within him; Curtiss, who 
fell at South Mountain, tender as a woman, but lion-hearted 
as any crusader of old; Hungerford, who charged with his 
company up the heights at Fredericksburg, and fell only 
when his regiment had stormed the very crest; Isham, who 
did his duty soldierly , and came home with the hand of 
death upon him, lingering a few patient weeks, until he, 
too, received his final discharge; Starkweather, who wasted 
away in camp until, when the end was near, we sent him 
home, only to die on the bosom of the Father of Waters 
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before his longing eyes could catch a glimpse of the prom- 
ised land; and, tenderest of all, Henry Smith, of my own 
class, whose fair young life faded out on that terrible march 
of General Steele's division through Arkansas, in 1862, a 
chevalier Bayard, stainless and true, without fear and with- 
out reproach. 

I think of these, our dead heroes, and the thousands 
like them who gave their lives for the flag, and then I see 
a nation given over to corruption, public trusts betrayed 
and statesmanship trailed in the dust, and I ask myself 
sometimes if it were worth so costly a sacrifice. Be that as 
it may, the story of these martyred lives has passed into 
history. That, at least, is secure. And it is well for us, 
my brethren, that in an age none too rich in historic asso- 
ciations, and, in a time given over to greed of mammon and 
self, we have so rich a heritage in the past. A college 
with sucb traditions needs no other epic. May the tender 
memory of these our dead, rest in our faithful keeping, 
until we, too, shall have gone over to the majority, and the 
story of their lives be left as an inspiration to countless 
generations of students yet to come. 
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The future historian who shall faithfully portray the 
independent movement which played so important a part 
in the presidential campaign of 1884 must seek its origin 
far back of that period. And while in that year, for the 
first time in the history of presidential elections, the inde- 
pendent attained something of the dignity of party organi- 
zation, the movement was not the creature of accident or 
the birth of the hour, but was the result, in part, of forces 
which had long been working in the body politic. The 
conditions in which it had its origin may be discerned as 
early as the first administration of General Grant, and these 
conditions were themselves largely the outgrowth of the 
Civil War. In the years immediately following the war, 
the tone of public life and of official morals was undeniably 
lower than at any previous period in our history. Not only 
was this lowering of the tone of public morals discernible in 
official life, but the public itself, usually so quick to recog- 
nize and so prompt to rebuke official misconduct, seemed 
to have fallen into a condition of political lethargy, in which 
the public conscience was dulled and blunted and official 
abuses went unrebuked. 

It was unfortunate for the civic career of General Grant 
that his first administration of the presidential office em- 
braced the period in question. Under any administration, 
the conditions noted would undoubtedly have appeared, 
since they were the necessary result of a great civil war, 
and formed a part of the price which we were compelled to 
pay for the preservation of national unity. But it is unfortu- 
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nately true that there were certain elements in the character 
of General Grant, which rendered him loth to believe in 
the existence of such evils, and which, to that extent, indi- 
rectly fostered their growth. Next to the unswerving pa- 
triotism and simple loyalty to his country, which were the 
most pronounced features of his career, perhaps his most 
conspicuous characteristic was his loyalty to his friends. 
He was slow to believe that those whom he had honored 
with high stations were unworthy of the trusts committed to 
their charge, and the country frequently endured the dis- 
grace of the continuance in office of men who had proven 
unworthy of public confidence, because of the unwillingness 
of the president to believe that his confidence had been 
misplaced. Unused to the responsibilities of civil station, 
and accustomed to the ways of camps rather than of courts 
and of cabinets, there was enough of military flavor in his 
methods of transacting public a£Eairs to give to his political 
opponents plausible ground for criticism, of which they 
were not slow to avail themselves. Hints of a military 
dictatorship were freely uttered, and there were not wanting 
men of intelligence in his own party who were alienated 
from his support by a real or simulated belief that his elec- 
tion for a second term would be prophetic of great danger 
to republican institutions. We smile as we recall this fool- 
ish prattle of Caesarism and of military government, but it 
was still an important feature which led to the alienation of 
a considerable portion of the Republican vote in the cam- 
paign of 1872. 

Fortunately for his enduring fame. General Grant out- 
lived the prejudices of that period. And in those patient 
weeks of heroic suflPering at Mount McGregor, his country- 
men, without distinction of party, learned at last to do full 
justice to his simple patriotism and devoted loyalty. But 
in the heat and crisis of a presidential campaign men are 
not just; and the renomination of General Grant to the 
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presidency by the Republican convention of 1872 was the 
signal for open revolt on the part of many who had given 
him cheerful support in 1868. Here, if we mistake not, 
was the real origin and genesis of the independent move- 
ment, which, reappearing under different forms, and stimu- 
lated by various causes hereafter to be noticed, culminated 
at last in the defection of so large a portion of the Repub- 
lican vote in 1884 as to insure the election of Mr. Cleveland 
to the presidency. Unlike the independent movement of 
1884, that of 1872 hardly rose to the dignity, or assumed 
the proportions, of distinct party organization. It was 
rather a desertion from the ranks of the dominant party of 
a large contingent, who, for the time being, boldly enrolled 
themselves with, and fought under, the banner of the enemy. 
The action of the independents of 1872 was accelerated, 
and their numbers were largely increased, by the fact that 
the nominee of the Democratic party, Mr. Greeley, had 
been a life-long Republican, whose personal character and 
whose public career had endeared him to the party which 
he had just deserted. Under his leadership some Repub- 
licans who had fought with him for the abolition of slavery, 
who had been with him at the birth of the party, and had 
shared with him in its triumphs and defeats, could still fol- 
low him with some apparent consistency, even if under 
another flag and another party name. 

But Mr. Greeley was defeated, and a few weeks later 
he died, a broken-hearted man. Many of those who had 
followed him in his secession from the Republican party, 
found their new political environment so congenial that they 
became permanently enrolled with the Democratic party ; 
while others soon repented of their defection and returned 
to the party of their original choice. 

The second administration of General Grant was similar 
in its general features to the first. Many officials of high 
station, who were believed to be guilty of maladministra- 
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tion in office, were still retained in place, and the criticisms 
upon the conduct of the president, which had been so freely 
uttered during the preceding administration, were not abated 
by the conduct of a£Eairs during his second term. 

It is true that the prosecution of what were known as 
the whiskey frauds indicated an awakened sense of public 
justice, and it is believed that the president was thoroughly 
sincere in his efforts at purifying the public service, and 
removing unworthy officials. But still, as before, it was 
difficult to convince him that his trusted friends were false 
both to himself and to the country. And a prevailing feel- 
ing of doubt as to the real attitude of the administration 
weakened, to a large degree, the efforts of those who were 
intrusted with the prosecution of these important state 
trials. 

The Republican party entered upon the year 1876 with 
but slender prospects of success in the coming presidential 
campaign. The widespread distrust of the administration 
resulting from frequent exposures of corruption in public 
office, had so weakened its hold upon the country, that 
many of the most sincere friends of General Grant, and the 
most loyal Republicans, almost despaired of the result. 

As indicating the extent to which the party had lost its 
hold upon the country, may be mentioned the fact that in 
the preceding congressional elections the Democrats had 
secured control of the House of Representatives by a major- 
ity of seventy-one members. At the same elections the 
Democratic party carried nine states, having one hundred 
and ten votes in the Electoral College, which had generally 
been counted as safe for the Republican ticket. These 
states were: Massachusetts, Pennsylvania, Ohio, Illinois, 
Nevada, Louisiana, Mississippi, Oregon, and California. 
Seventeen states, having one hundred and eighty-six elec- 
toral votes, being one more than a majority of the Electoral 
College, had democratic governors at the beginning of 
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1876. One other state, Wisconsin, having ten votes in the 
Electoral College, a state which had been Republican ever 
since the formation of the party, then had a Democratic 
government throughout, with the single exception of its 
governor. A clear Republican majority of fifty in the 
Senate of the United States five years before, had dwindled 
down to a majority of but eleven. These figures attest 
more significantly than words the growing want of confi- 
dence in the dominant party, and that period may be re- 
garded as the very ebb tide of Republican ascendency. 

Early in 1876 many Republicans began to look about for 
an available presidential candidate, who could reunite the 
weakened, and somewhat disintegrated, elements of the 
party and again lead it to victory. The conspicuous serv- 
ices of Mr. Bristow in the whiskey prosecutions, and his 
personal and official integrity, seemed to present the neces- 
sary elements, and accordingly an earnest and organized 
movement was inaugurated throughout the country looking 
toward his nomination. It was, for the most part, a thor- 
oughly Republican movement, and was largely supported 
by those who, while urging Mr. Bristow as their favorite 
candidate, were yet ready to give a cheerful support to the 
party nominee. Yet there were numbered among his sup- 
porters many who had seceded from the party to the sup- 
port of Mr. Greeley in 1872, and who again deserted in 

1884. 

It is curious to reflect what might have been the result 
had Mr. Blaine received the Republican nomination at the 
Cincinnati convention of 1876. While he was then, as 
now, undoubtedly the idol of a large plurality of his party, 
the charges of official misconduct which played so impor- 
tant a part in securing his defeat in 1884, would doubtless 
have e£Eected the same result, had he been nominated in 
1876. Certain it is that his nomination would have been 
the signal for a revolt as general as that which occurred 



244 THE EVOLUTION OF THE MUGWUMP 

eight years later. The full development of the Mugwump 
as a political factor, would have been anticipated by eight 
years, and 1876 instead of 1884 would have had the doubt- 
ful honor of being the natal year of the new political motor. 

But it was not yet to be. The opposition to Mr. Blaine 
in the convention of 1876, while not sufficiently strong to 
unite upon Mr. Bristow, or upon any of the other leading 
candidates, yet combined sufficient elements of strength to 
prevent the nomination of Mr. Blaine by pursuing the 
policy so often adopted in closely contested conventions 
of uniting upon a colorless candidate; and, Mr. Hayes re- 
ceived the nomination. While his nomination was not 
especially palatable to that portion of the independent con- 
tingent, which was even then almost ripe for revolt, it 
afforded no excuse for party secession, and the rule-or-ruin 
faction remained, for the most part, loyal for the time being 
to the party. The administration of Mr. Hayes was singu- 
larly pure and free from reproach ; and, while he never re- 
ceived but a half-hearted support from the stalwart wing of 
his party, he yet gave to the country a creditable adminis- 
tration and turned over the control of the government to 
his successor with his party stronger in public estimation 
than when he entered upon the duties of his office. 

While the nomination of Mr. Garfield, in 1880, was far 
from satisfactory to the stalwarts, who had so long and 
earnestly supported General Grant in the Republican con- 
vention of that year, they yet gave him an apparently 
cheerful support. And still he failed to poll the full 
strength of his party. Many Republicans could not forget 
such public scandals as the Credit Mobilier and the De- 
Golyer pavement, with which his name had been connected. 
His connection with these unsavory matters, never satisfac- 
torily explained, undoubtedly cost him many votes in the 
November election. This class of voters comprised many 
Republicans who had forsaken their party for the support 



THE EVOLUTION OF THE MUGWUMP 245 

of Mr. Greeley, in 1872, and who afterward became identi- 
fied with the independent movement of 1884. It was 
another stage in the development of the new political organ- 
ism which had been slowly maturing for ten years past, but 
which was not to attain its full development until four years 
later. The secession from the Republican party of this 
class of voters, like the revolt of 1872, did not assume the 
form of distinct party organization. It was rather a pro- 
test against what was believed by many to be an unfit nomi- 
nation; and such persons, while still claiming to be loyal 
Republicans, gave emphasis to their protest either by voting 
for General Hancock or by not attending the polls. 

The tragic death of President Garfield, followed by the 
singularly felicitous administration of his successor, who 
surprised both his friends and his foes by the admirable 
manner in which he conducted the affairs of the govern- 
ment in a most trying emei^ency, served to reunite the 
discordant elements of the party, and it entered upon the 
year 1884 with reasonable hopes of success in the coming 
contest. 

From the very first it was apparent that Mr. Blaine was 
still the idol of his party, and that his chances for receiving 
the nomination were far superior to those of any of his com- 
petitors. But from the first it was also apparent that his 
nomination would be the signal for open revolt upon the 
part of those who could not yield him their support. The 
grounds of opposition to his candidacy formulated them- 
selves into three classes, which may be named in the inverse 
order of their importance. 

First. It was feared by many that his foreign policy, as 
outlined during his brief term of service as secretary of 
state under Mr. Garfield, would be opposed to the conserv- 
ative traditions which for a century had controlled the gov- 
ernment, and that it might lead to serious complications, if 
not to open rupture, with foreign nations. 
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Second. Those with whom the new gospel of civil serv- 
ice reform had become the all-in-all of politics feared that 
under Mr. Blaine the spoils system would be perpetuated, 
and that there could be little hope of genuine reform under 
his administration. 

The third ground of objection, and that which doubtless 
influenced the larger number of those who were most out- 
spoken in their opposition to his candidacy, grew out of the 
charges afiEecting his official conduct while speaker of the 
House of Representatives. 

It is foreign to the purpose of this paper to discuss the 
justice of those charges, or to weigh the probability of the 
guilt or innocence of Mr. Blaine. It is sufficient to know 
that many thousands of sincere and thoughtful Republicans 
believed that he had prostituted his official position for pur- 
poses of private gain, and refused for this reason to support 
him at the polls. Many others, equally sincere and equally 
honest, while believing him to be at fault in the matters in 
question, still could not bring themselves to desert their 
party, and gave Mr. Blaine a reluctant support. With 
some of these the drill and discipline of party organization, 
and the disinclination to desert the party with which their 
whole political lives had been identified, served to retain 
their fealty. Still others, convinced of the truth of the 
charges in question, but sincerely believing that the welfare 
of the country would be better assured under a Republican 
than under a Democratic administration, were prepared to 
accept the candidacy of Mr. Blaine, rather than to incur the 
dangers which it was feared would result from the election 
of a Democratic president. 

Hardly had the Republican convention of 1884 ad- 
journed, when the storm of angry protests against the head 
of the ticket burst forth, and with constantly accelerating 
momentum continued until the November election. At the 
head of the movement were many men of the highest intel- 
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ligence and of the purest principles, who had generally 
supported the candidate of their party, but who could not 
conscientiously vote for a candidate whom they believed to 
be of unfit character. The sincerity of their motives can- 
not be questioned, whatever criticism may fairly be made 
upon their methods during the campaign, and upon their 
inconsistencies afterward. Others were the remnants of the 
Greeley independent movement of 1872, who had drifted 
back into the Republican ranks, and were nominally classed 
as of that faith, although the instinct of party secession once 
nursed into activity could never be wholly allayed. Still 
others were of that erratic class of political camp followers, 
who range along the border line between the two parties, 
skirmishing now upon the one side, now upon the other, 
the guerrillas and Cossacks of political warfare, owing per- 
manent allegiance to neither party, and respected by none. 
Unfortunately for the first class, the latter element were, if 
not of controlling numbers, at least so numerically large 
that their co-operation could not safely be declined, and 
they gave in large degree color and tone to the entire move- 
ment. Foreseeing in the angry protest against Mr. Blaine*s 
candidacy his probable political doom, they stood not upon 
the order of their going, but rushed into the enemy's camp 
with an eager haste which betokened a hunger for the 
loaves and fishes of office, which it was hoped would be 
the rewards of political apostasy. 

From these heterogeneous and ill-assorted elements; 
actuated by various and inconsistent motives; moved by no 
common impulse, other than by their detestation of the 
Republican candidate ; with no elements of cohesion, other 
than the common purpose to secure his defeat at all haz- 
ards; discordant, chaotic, belligerent, there began at last to 
take shape the form and semblance of a party organization, 
the central plank in whose platform was, "Anything to 
beat Blaine." And thus, under the stimulus of various 
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influences, noble and ignoble, which for a dozen years had 
been working in the body politic, was brought to its final 
stage of complete development the new political organism — 
the Mugwump. The political monad, whose origin we have 
traced as far back as the first term of General Grant, had 
gradually emerged from his original nebulous and proto- 
plasmic condition, and by slow and imperceptible changes 
of form and structure and environment, had emerged at last 
into a fully developed organism, with a well-defined origin, 
a distinct history, and a possible mission. His develop- 
ment is strikingly suggestive of Mr. Spencer's definition of 
evolution, which he defines as a ''change from an indefinite, 
incoherent state of homogeneity, to a definite, coherent state 
of heterogeneity, through successive differentiations and 
integrations." 

The election of Mr. Cleveland being accomplished 
through the aid of the independent, let us do him full jus- 
tice, and frankly admit that he had served a useful purpose; 
and that, had his career terminated here, he would have 
been entitled to respectful consideration at the hands of his 
countrymen. Two lessons he had helped to teach us, of 
incalculable benefit to the country. The first was the fitting 
rebuke of the party from which he had seceded for its folly 
in nominating for the presidency a candidate whose charac- 
ter was believed by many thousands of Republicans to unfit 
him for public leadership. It is not here a question whether 
the charges against M;*. Blaine were true or untrue; it is 
sufficient to know that they were believed by a large num- 
ber of Republicans who could not, for that reason, give him 
their support. Nor are we now concerned with any ques- 
tion of political morals, either upon the part of those who 
supported, or of those who deserted, their party candidate. 
Many Republicans of blameless lives, and of pure prin- 
ciples, believed all that was charged against Mr. Blaine, 
yet gave him their support at the polls. Many others, of 
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equally pure character and unquestioned motives, found 
their belief in his guilt to be an insuperable obstacle to his 
support. The moral point of view may be wholly ignored, 
and regarding the question from the lowest of all standards, 
that of mere political expediency, the nomination was a 
mistake. The charges in question had so arrested public 
attention, and had provoked such widespread criticism as to 
place Mr. Blaine in the list of unavailable candidates, and 
to render his campaign from the very first a purely defen- 
sive one. And the party learned through the sore discip- 
line of defeat from the defection of the independents that 
party ascendency can, in the long run, be assured only by 
putting forward as candidates for high official station men 
of blameless public character. For the part which he bore 
in teaching us this lesson, the independent justly desejves 
the thanks of all thoughtful men of either party and of no 
party. 

The other, and perhaps equally important lesson of the 
campaign of 1 884 was, that the safety of the country, and 
the perpetuity of its institutions, are not dependent upon 
the ascendency of any party, but are equally secure in the 
hands of either of the great political organizations. Twenty- 
four years of unbroken administration by the dominant 
party had led many of us to believe that its continuance in 
power was almost essential to national prosperity. Let 
those of us whose political lives had been comprised within 
this unbroken period of Republican ascendency, and who 
shared in this mistaken belief as to the necessity of perpetu- 
ating Republican control, frankly admit our mistake and 
with equal frankness let us concede to the independent his 
full share of credit for aiding to set us right. 

Had he contented himself with his modest share in 
these achievements, the independent would have needed no 
apology for his existence. The defeat of the obnoxious 
candidate being assured, had the independent returned to 
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the party of his first choice and sought to purify political 
methods from within rather than from without the party, 
there would have been a certain manly consistency in his 
conduct which would have challenged our respect, however 
much we might have differed from him as to the methods 
by which he sought to attain his desired ends. Gladly 
would we leave him at this auspicious period of his career, 
in the first blush of his sweet young manhood, a serene 
and sinless creature, embarked upon a mission of idealizing 
politics, and of attuning the discordant elements of party 
to his own conceptions of the true, the beautiful, and the 
good. But it was not to be. The troubles of the inde- 
pendent, like those of the president whom he had helped 
to elect, had but just begun. 

With the election of Mr. Cleveland, the independent 
fondly congratulated himself that a new era in politics had 
dawned upon the country. Political abuses were to be cor- 
rected; the machine was to be relegated to the rear; the 
tariff was to be reformed; public office was to be universally 
recognized as a public trust; above all, reform in the civil 
service was to be no longer a mere catch-word or shibbo- 
leth with which to round out a sonorous period in a party 
platform, but it was to become the central and dominant 
feature in the political renaissance which was to date from 
the election of 1884. 

Let us pause a moment at this stage of the development 
of the independent to ask what there was in the situation to 
justify such extravagant expectations? A great party, it is 
true, had gone out of power after an unbroken career of 
party success of nearly a quarter of a century in which it 
had administered the affairs of the government. It was a 
party which, with all its mistakes — and they were not a 
few — had still the prestige of a splendid history, rich with 
traditions of great achievements. Born in the very crisis 
of the great agitation concerning the abolition of slavery. 



THE EVOLUTION OF THE MUGWUMP 251 

immediately preceding, and which culminated in the Civil 
War, it had carried the country safely through the perils of 
that struggle, and had forever established the unity of the 
Nation. It had freed the slave, and had written in the 
Constitution the enduring guarantee that his freedom should 
be forever secure. Accustomed, perhaps, too much to rely 
in its later campaigns upon its past achievements and tra- 
ditions, it was still, as compared with the other great party, 
fairly entitled to the confidence of the country. While the 
names of some of its great leaders had from time to time 
been blackened with charges affecting personal or official 
integrity, it had yet many able leaders of stainless public 
and private life, whose conspicuous services to the country, 
in the field and in the forum, rendered them available as 
candidates for the presidency. 

It is also to be noted that the differences between the 
two parties in 1884 were rather historical and traditional 
than as regarded their then beliefs or future policy. Upon 
the two great questions of that campaign which yet remain, 
and are likely to endure for many years to come as the vital 
questions of the time, the reform of the civil service and of 
the tariff, the parties were in reality less antagonistic than 
they seemed. Indeed, the reform of the civil service con- 
stituted a prominent plank in both platforms. And while 
the Republican party still asserted in its platform the prin- 
ciple of protection, and the Democratic party again main- 
tained its ancient policy of free trade, both platforms 
contained specific pledges of such reductions in the revenue 
from imports and of such a revision of the tariff as would 
reduce the surplus revenues of the government. And, in 
reality, each party was so divided within its own ranks upon 
the principle of protection that this can hardly be said to 
have been a controlling issue in the campaign. Surely 
there was nothing in the past record, or in the then attitude, 
of the Democratic party, which afforded just foundation for 
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the extravagant hopes of reform which were indulged by 
the independents as the result which should follow the 
election. 

Nor was there anything in the character or career of the 
new president which could afford justification for the belief 
that a political millenium was near at hand. An unknown 
man, whose name four years before his election to the 
presidency of fifty millions of people, was probably un- 
spoken by a hundred persons outside of his native state, 
honest of purpose, with much firmness of character and of 
opinion, but lacking the culture and fitness for high station 
which comes from long years of public service, with no ele- 
ments of statesmanship or of leadership, at the most a mere 
political accident, there was nothing in his history to the 
date of his accession to the presidency which gave promise 
of such sweeping reforms as were fondly hoped for by the 
independents. With iso slender a margin of difference, there- 
fore, in the policy and purposes of the two parties* and with 
so little in the character of the new president giving prom- 
ise of reform, either in methods of administration or in the 
personnel of the offices at his disposal, it was idle to hope 
for any radical improvement in the administration of public 
affairs. 

And yet, during the earlier months of the new adminis- 
tration there were not wanting indications which seemed 
for a time to point toward improvement. The public utter- 
ances of the president, immediately following his election 
and his earlier messages to Congress, stimulated the hopes 
of his friends, while they led his opponents to wait with a 
quiet expectancy not unmingled with incredulity for the 
result. And it is but simple justice to the president to say 
that he seemed to be fully impressed with the great responsi- 
bilities of his high station and to be imbued with an earnest 
desire to meet the expectations of the independents to 
whom he owed, in a large measure, his election. His 
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recommendations upon financial questions, upon the neces- 
sity of tariff reform, and especially touching the civil service, 
were all in the right direction and indicated his own fixed 
purpose to fulfill the pledges which he had given. 

ladeed, the failure to correct the abuses in the tariff is 
chargeable, not to the president, who maintained a consis- 
tent attitude upon this point from the first, but rather to his 
own dominant party in the House of Representatives, which 
ignored his recommendations and throttled all measures 
looking toward tariff reform. And the firmness with which 
the president, throughout his entire administration set him- 
self against the tide of reckless and improvident legislation 
for supposed public improvements, for the increase of pen- 
sions, and other devices for expending the surplus revenues, 
entitle him to the lasting gratitude of all good citizens 
regardless of party. 

But in the control of the federal patronage at his dis- 
posal, where he was in no manner dependent upon the legis- 
lative branch of the government to redeem the pledges of 
the campaign, and in the matter of reforming the civil ser- 
vice, if the meager results accomplished be contrasted with 
the extravagant promises made, the impartial verdict of the 
future historian of his administration will doubtless be that 
it was a stupendous failure. One element, which proved to 
be a controlling one, was wholly omitted from the calcula- 
tions of the independents, viz., the pressure from the success- 
ful party for a division of the spoils of office. Behind 
presidents, and cabinets, and platforms, and policies, was 
the great party which had so long been out of power; 
which had unsuccessfully fought one campaign after another 
with a persistency and patience which challenge our admira- 
tion, and which had at last resumed control of the govern- 
ment. The result was a foregone conclusion. No president 
could long withstand the tremendous pressure for appoint- 
ment to office which was brought to bear upon Mr. Cleve- 
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land. And before the first six months of his administration 
had passed away, one needed to spend but little time about 
the corridors of Washington hotels, or in the ante-rooms of 
cabinet officers, to learn that the vital problem was still the 
question of post-offices and consulships and that the old 
business was still conducted at the old stand and very much 
in the old-fashioned way. 

It is interesting, also, to note the attitude of the so- 
called independent press from the inauguration of President 
Cleveland to the close of his administration. During the 
heat of the presidential campaign, it was but natural that 
the independent editor, like all new converts, should be 
loudest in his praises of the party and of the candidate 
whose cause he had espoused. But the controlling object 
which justified him in sundering old party ties having been 
accomplished, it would have been natural to expect that he 
would return to the party of his first choice ; and that, while 
maintaining a position of fearless and just independence 
toward the administration, he would still endeavor to work 
out the problem of reform to which he had addressed him- 
self within the ranks of his own party. With rare excep- 
tions, however, the independent editor seemed to prefer a 
permanent alliance with his new party associates. Inde- 
pendent only in name, he soon became the blind and indis- 
criminate eulogist of the administration and of its methods. 
In this respect, he far surpassed the average Democratic 
editor, whose praises of his party and of its candidates had 
always been attuned to the same note of fulsome adulation 
and party eulogy. 

As time wore on, and as it became more and more 
apparent that the pledges of reform, of which the adminis- 
tration had been so prolific at the outset, were not to be 
fulfilled, the independent editor, from being the eulogist of 
the administration, came to be its apologist. But still he 
clung with a blind devotion to the idol which he had reared. 
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Having adopted Mr. Cleveland as his unit of political meas- 
urement, he clung to his new standard long after it became 
apparent that his confidence was wholly misplaced. 

This trait in independent journalism was especially con- 
spicuous in such newspapers as the New York Times^ The 
Nation^ and Harpers Weekly; and, in the case of the editor 
of the last-named journal, his defection was the more no- 
table because of his long connection with, and brilliant ser- 
vices to, the party which he had deserted. He had been an 
Abolitionist, when to be an Abolitionist required a degree 
of moral, and even of physical, courage far surpassing that 
of the average politician. He had been a Republican from 
the birth of the party, and had stood high in its councils. 
As a member of the convention which nominated the first 
Republican president, and of many succeeding national 
conventions, he had largely shaped the platforms and 
policy of the party, and had rendered it intelligent and 
efficient service. A member of the Republican convention 
of 1884, he was understood at the time to have acquiesced, 
although ungraciously, in the nomination then made. And 
while his old party associates could understand, if they 
could not justify, his subsequent revolt from those nomi- 
nations, they yet expected that when the heat and bitterness 
of the campaign should have passed away he would again 
be found doing valiant service for the cause of reform within 
the party with which he had so long been identified. 

So far from these expectations being justified, no leader 
of the independent movement went to greater extremes in a 
blind and unreasoning support of the administration at 
times amounting almost to servile adulation. Long after 
it had become apparent that the honeyed phrases of reform, 
which were recited so glibly by the new administration, 
were but a hollow pretense, he continued to apologize for 
its faults whether of omission or of commission. And it 
was not until his memorable address before the National 



256 THE EVOLUTION OF THE MUGWUMP 

Civil Service Reform League at Newport, in August, 1887, 
that he seemed fully to realize the utter hopelessness of 
reforming the civil service of the country under Mr. Cleve- 
land's administration, and with some traces of his old-time 
fearlessness pointed out its failures in this regard. 

Reviewing the history of the independent from the elec- 
tion of 1884 to the present time, if it be asked whether the 
results which he has accomplished have been commensurate 
with the promise of his earlier career, the answer must be 
an undoubted negative. Indeed, aside from the mere 
weight of numbers which gave him, in effect, the casting 
vote in the election of 1884, he has left no permanent im- 
press upon his time. And if again it be asked whether he 
is likely to endure as a permanent factor in our politics, the 
answer must still be an undoubted negative. Indeed, if 
the ''Florence letter" of Mr. Blaine really marks his abso- 
lute and final withdrawal as a presidential candidate, then 
is the occupation of the Mugwump forever gone, and there 
would seem to be no further need of prolonging a career 
already marked with symptoms of premature decay. 

It may well be questioned whether under Republican 
government any independent party, however strong in 
numbers and intelligence, can long endure. An independ- 
ent party is but another name for no party, and disintegra- 
tion is the sure result. The history of all free constitutional 
governments is the history of two great parties, each serv- 
ing as a constant check and balance upon the other. And 
one who deserts his own associates, and while nominally 
maintaining an independent attitude, yet throws the weight 
of his political influence with the rival party, occupies an 
unenviable position. Distrusted by his former associates 
and disliked by his new allies, he becomes a sort of political 
Ishmaelite, with no abiding habitation or name. 

The necessities of party organization under constitutional 
government, and of loyalty to party, have never been more 
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aptly expressed than by Burke in his wonderful paper en- 
titled: "Thoughts on the Cause of the Present Discon- 
tents," written in 1770. He says: 

" Party is a body of men united for promoting by their joint endeav- 
ors the national interest, upon some particular principle in which they 
are all agreed. For my part» I find it impossible to conceive that any 
one believes in his own politics, or thinks them to be of any weight, who 
refuses to adopt the means of having them reduced into practice. It is 
the business of the speculative philosopher to mark the proper ends of 
government. It is the business of the politician, who is the philosopher 
in action, to find out proper means toward those ends, and to employ 
them with effect. Therefore every honorable connection will avow it is 
their first purpose to pursue every just method to put the men who hold 
their opinions into such a condition as may enable them to carry their 
common plans into execution, with all the power and authority of the 
state. As this power is attached to certain situations, it is their duty to 
contend for these situations. Without a prescription of others, they are 
bound to give to their own party the preference in all things; and by no 
means, for private considerations, to accept any offers of power in which 
the whole body is not included; nor to suffer themselves to be led, or to 
be controlled, or to be overbalanced, in office or in council, by those who 
contradict the very fundamental principles on which their party is formed, 
and even those upon which every fair connection must stand 

" I remember an old scholastic aphorism, which says, ' that the man 
who lives wholly detached from others, must be either an angel or a 
devil.' When I see in any of these detached gentlemen of our times the 
angelic purity, power, and beneficence, I shall admit them to be angels. 
In the meantime we are bom only to be men. We shall do enough if we 
form ourselves to be good ones. It is therefore our business carefully 
to cultivate in our minds, to rear to the most perfect vigor and maturity, 
every sort of generous and honest feeling that belongs to our nature. 
To bring the dispositions that are lovely in private life into the service 
and conduct of the commonwealth; so to be patriots, as not to forget 
that we are gentlemen. To cultivate friendships, and to incur enmities. 
To have both strong, but both selected; in the one, to be placable; in 
the other, immovable. To model our principles to our duties and our 
situation. To be fully persuaded, that all virtue which is impracticable 
is spurious; and rather to run the risk of falling into faults in a course 
which leads us to act with effect and energy, than to loiter out our days 
without blame and without use. Public lite is a situation of power and 
energy; he trespasses against his duty who sleeps upon his watch, as 
well as he that goes over to the enemy." 

What was true of parties and of politics in the time of 
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Burke, is true now. A political organization with its his- 
tory and traditions, with its ideas and policies, and with the 
element of party cohesion and party responsibility behind 
all, becomes a permanent factor in promoting the public 
welfare, and loyalty to one's party assumes a deeper obli- 
gation than the dicer's oath. Leaders may prove false, but 
the principles for which the party stands may still com- 
mand the loyal support of its members. In politics, as in 
war, one may be justified in following a bad leader to pro- 
mote the success of a just cause. 

It is not intended to assert that revolt from unfit nomi- 
nations may not often be justifiable, and indeed sometimes 
be the duty of the conscientious voter. Every intelligent 
and thinking man who unites with a political party, reserves 
to himself the ultimate determination of the fitness or unfit- 
ness of the party nominations. Such reservation necessarily 
implies the right to refuse his vote in support of candidates 
whom he conscientiously believes to be unfit for the posi- 
tions to which they may be nominated. But the species of 
party secession, which, while masquerading under the guise 
of political independence, in reality gives constant aid and 
encouragement to the enemy, is of another sort. And it is 
precisely this feature which marked the revolt of the inde- 
pendent of 1884, and which has characterized his conduct 
from that time to the present. 

Nor does the later career of the independent find any 
justification in the fact that he was, or professed to be, a 
man of high political ideals; that he was earnestly desirous 
of banishing the machine from politics, of reforming the 
civil service of the government, and of forever obliterating 
the pernicious spoils system. Ideals in politics are well. 
Only let it be remembered that a political party is a com- 
plicated mechanism, differing widely in its structure and 
in its methods of operation from the kindergarten or the 
Sunday School. It is easy to denounce the machine in 
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politics; but, after all, the machine is but another name for 
that party organization, discipline and esprit de corps, which 
are as essential to political as to military success. And if 
but a tithe of the energy which is wasted in denouncing 
machine methods in both parties were devoted to purifying 
the machine, ideal politics would be nearer realization than 
now. 

One other vital mistake of the independent, and which 
has hastened his untimely downfall, was the delusion that 
the reforms for which he wrought were to be achieved as the 
result of a single election, or by a mere change in the chief 
executive. The political millennium is still far in the future. 
All great political reforms are of slow and painful growth. 
None are achieved in a single campaign, or struck out 
at a single heat. An evil so deeply implanted in our 
institutions, and of such long growth as the spoils system, 
cannot be speedily eradicated. The insincerity of many 
of the leaders of both parties, in all matters looking to the 
reform of the civil service, is also an element which was 
ignored by the independent, who fondly hoped that a single 
election was to accomplish all that he desired; while the 
present generation will hardly survive to see the full accom- 
plishment of this great reform. 

Such, rudely outlined, is a sketch of the genesis, the 
growth, and, alas that we are compelled to say it, of the 
decline of the independent in politics. He deserved a 
better fate. Let us not be ashamed to confess to a lurking 
sympathy for one whose untimely end failed to fulfill the 
promise of his earlier career. 

Upon the mimic stage, where genius holds the mirror 
up to nature, and paints the follies and passions and sins of 
men, even the supernumerary has his uses. And, as he 
strides across the boards with his paper helmet and tin spear 
and mock robes of royalty, he feels that he, too, has con- 
tributed his mite to the common entertainment, and that he 
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has not lived altogether in vain. The Mugwump will be 
remembered as a supernumerary upon the political stage; 
who made his entry with much din of drum and trumpet; 
who strutted his brief hour, and spoke his little part, and 
made his early exit. But the real drama of politics still 
goes on, and the real actors still play the play to the end. 
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REPITBLISHED, BY PERMISSION, FROM THE DIAL OF APRIL l6, 1893 

Note. — Mr. High's set of the various editions of Walton, which is 
believed to be complete, was his most cherished possession. His col- 
lection of books on angling comprises about one thousand volumes. 
These books, touching his favorite recreation, form the most distinctive 
feature of his choice library. £. 6. S. 
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On Monday, May the 9th, in the year of grace and of 

revolution, 1653, appeared on the last page of The Perfect 

Diumalj published in London, a modest advertisement 

which read as follows: 

"The Compieat Angler, or the Contemplative Man's Recreation, 
being a discourse of Fish and Fishing, not unworthy the perusal of most 
anglers; of eighteen pence price. Written by Iz. Wa. Also the known 
play of the Spanish Gipsee, never till now published. Both printed for 
Richard Marriot, to be sold at his shop in Saint Dunstan's Church-yard, 
Fleet street.** 

But little more than four years had passed since Charles 
was beheaded. Only three weeks before Cromwell, at the 
head of a company of musketeers, has dissolved the Rump 
Parliament; and a few months later he was declared Lord 
Protector of the commonwealth of England, Scotland, and 
Ireland. Amid such turbulent scenes was composed, and 
thus was modestly ushered into the world of letters, the 
most perfect pastoral which the English language has yet 
produced. One may imagine here and there a quiet brother 
of the angle, whose eye had been attracted by this adver- 
tisement, wending his way through Fleet Street, elbowed 
by CromwelFs grim-visaged Ironsides, to Marriot's little 
shop in Saint Dunstan's Churchyard, and there investing 
his eighteen pence in the little volume, clad in homely 
brown calf, which was to achieve immortality for its author. 

The exquisitely engraved vignette that adorns the title- 
page is still a marvel of beauty to all collectors. A pair of 

« 

quaintly carved dolphins above and another below the scroll 
on which is engraved the title, are flanked on either side 
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with pendant strings of fish, strung exactly as we used to 
string them in our boyish days. Below the title and pre- 
ceding the name of printer and publisher, are the words: 

" Simon Peter said, I go a-fishing; and they said, we also will go 
with thee. John 21, j." 

Half a dozen quaint plates of fish, scattered throughout 
the two hundred and forty -six pages, and the angler's song- 
inserted at page two hundred and seventeen, in this as in 
the later editions published during Walton's life, are the 
only other distinctive marks of the volume. This edition has 
now become one of the rarest of English books, and happy 
is the collector who numbers it among his treasures. A 
copy was sold at Sotheby's sale in London last March for 
three hundred and ten pounds; and the price is steadily 
advancing — if, indeed, there may be said to be a steady 
advance in the price of a book which is offered only at 
intervals of many years. Six copies are known to exist in 
this country, two being the property of Mr. Dean Sage, of 
Albany; one of Mr. Levi Z. Leiter, of Washington; one 
of Mr. R. M. Whipple, of Chicago; one of Mr. L. D. Alex- 
ander, of New York, and one of the writer of this article. 

The second edition appeared in 1655, the work having 
been substantially rewritten by Walton and enlarged to 
three hundred and fifty-five pages, with a table of contents 
added. The book is prefaced with divers complimentary 
poems by half a dozen writers, who express their appreci- 
ation of Walton's labors in halting rhymes; while one, 
Henry Bagley, a learned master of arts, not otherwise 
known to fame, pours forth his praise in Latin verse equally 
uncertain in quantity and quality. This edition is perhaps 
even rarer than the first, only three copies being known to 
exist in this country. One of these, in the original bind- 
ing and in perfect condition, adorns the collection of the 
writer; another is the property of Mr. Sage; and the third 
is in Mr. Alexander's collection. 
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The third edition appeared in 1661, being also pub- 
lished, like its two predecessors, by Richard Marriot. Soon 
after its appearance, the sale of the book seems to have been 
transferred from Marriot to Simon Gape, who published the 
rest of the edition, with a new title-page, in 1664. But 
slight changes appeared in this edition as compared with 
the second, the principal addition being a chapter upon the 
laws of angling. 

The fourth edition was published in 1668, being printed, 
as stated upon the title-page, for Richard Marriot, and sold 
by Charles Harper at his shop next door to the Crown, near 
Sergeant's Inn, in Chancery Lane. Although stated to be 
much corrected and enlarged, it is only a paginary reprint 
of the third edition. 

The fifth edition appeared in 1676, being also published 
by Marriot. Part I. consists of Walton proper. Part II. 
being the first edition of ''The Compleat Angler by Charles 
Cotton. Being instructions how to angle for trout and 
grayling in a clear stream.'' Upon the title-page of Cotton 
appears the interlaced cipher or monogram of the combined 
initials of Walton and Cotton. The same cipher is said to 
have been engraved over the door of Cotton's fishing-lodge 
upon the bank of the River Dove, where the two staunch 
friends fished together. This house was still standing as 
late as 1824. With these was also bound the fourth edition 
of ''The Experienced Angler: or Angling Improved, by 
Col. Robert Venables," the three being sold collectively or 
separately as suited the taste and purse of the purchaser. 
The union of Walton and Cotton in this edition has con- 
tinued unbroken in all succeeding editions. Cotton's treat- 
ise, although written in great haste, and within a period of 
about ten days, at the request of Walton, is not unworthy 
of association with the work of his great predecessor, and 
they have never since been divorced. Poor Venables, how- 
ever, appears in connection with Walton for the first and 



266 WALTON'S ANGLER AND ITS BIBLIOGRAPHY 

last time in the fifth edition only. Indeed, the literary 
merit of his work is not such as to insure its permanent 
association with Walton, and his book is valuable only to 
the bibliopole and collector. Its first edition, published 
in 1662, although of far less value is quite as rare as the 
first or second Walton. Venables had served with distinc- 
tion as a colonel in the Parliamentary army under Crom- 
well. So high did he stand in the confidence of the latter 
that, during the Protectorate, he was sent in command of 
a military expedition to the West Indies, which, unfortu- 
nately for his military reputation, resulted most disastrously. 
Returning to England, he was imprisoned with Penn in the 
Tower of London. After his liberation he seems to have 
retired from public gaze and to have betaken himself to the 
pleasures of rural life. 

The five editions here described comprise what are 
known as the original Waltons, all of which were published 
in his life-time; and they are now of almost priceless value. 
But three complete sets of the five are known to exist in 
this country — the libraries of Mr. Alexander, of Mr. Sage, 
and of the writer, each containing one of the three. Seven 
years after the publication of the last of these editions, 
Walton laid down his pen, as he had long since laid down 
his rod, dying December 15, 1683, ^^ ^^e age of ninety. 
He was buried in Winchester Cathedral, where a slab of 
black marble, inscribed with rude doggerel, for two hundred 
years marked his resting place. In 1888, as a result of an 
appeal to the anglers of England, through the columns of 
The London Fishing Gazette^ sufficient funds were raised with 
which to erect a beautiful statue to his memory, to be 
placed in the great screen of Winchester Cathedral. 

Walton's long lite covers a period equally memorable in 
English history and in English letters. He witnessed the 
stormy scenes of the Civil War, the Protectorate, and the 
Restoration. Twenty-two years of age when Shakespeare 
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died, he was the contemporary of Dryden and had known 
Ben Jonson, Chillingworth, and Drayton. He was the 
intimate friend of Sir Henry Wotton, and of Dr. John 
Donne, dean of Saint Paurs, whose lives, with those of 
Richard Hooker, George Herbert, and Dr. Sanderson, he 
afterward wrote. He died just as Addison, Steele, and 
Swift were coming upon the stage. 

Sixty-seven years passed after his death before the 
appearance of a new edition of his work, when in 1750 one 
Moses Browne — originally a pen-cutter, later a priest, and 
something of a prig withal — published a new edition, in 
which he professed to prune away what he was pleased to 
term the inaccuracies and redundancies of good old Izaak. 
In the preface to this edition, Browne says that it was pre- 
pared ''at the instigation of an ingenious and learned friend 
whose judgment of men and of books is sufficiently estab; 
lished by his own writings in the opinion of the world, Mr. 
Samuel Johnson, author of the folio dictionary of the Eng- 
lish language, who may probably on another occasion oblige 
the public with the life of Mr. Walton.'* Unfortunately 
for that public, Johnson never completed his promised life, 
although Boswell more than once records Johnson's admi- 
ration for Walton. 

Browne published three editions in all, his work over- 
lapping that of John Hawkins, whose first edition, which 
appeared in 1760, was followed by half a dozen others 
during his life, and has formed the basis of numerous sub- 
sequent editions. From this time onward editions multi- 
plied so rapidly that they now number considerably more 
than a hundred. From among the long list may be men- 
tioned the celebrated Bagster edition of 1 808 ; the numerous 
editions of John Major, beginning in 1823; and the superb 
Pickering edition of 1836, in two octavo volumes. This 
edition was seven years in preparation, and in typography 
and illustration it surpasses all its predecessors. The one- 
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hundredth, or the Lea and Dove edition, published in Lon- 
don in 1888, edited by Mr. R. B. Marston, of The Fishing 
Gazette y surpasses all others in typography and illustration. 

Among the many American editions, that of Wiley & 
Putnam, in 1847, '^ ^^ pioneer. It was edited by the Rev. 
George W. Bethune, himself a life-long angler and collec- 
tor of angling literature. Bethune's bibliographical preface 
is a scholarly and appreciative tribute to his great master, 
and no editor, English or American, has contributed more 
of real value to the literature of Walton. Among other 
American editions may be mentioned the rare edition of 
Little, Brown & Company, of 1866, of which only one hun- 
dred copies were printed; and the elegant edition of 1889 
by the same publishers. The latter is prefaced with an 
introduction by James Russell Lowell, which is at once 
critical, sympathetic, and appreciative. The unpretentious 
but excellent edition of Mr. Edward Gilpin Johnson, pub- 
lished last year, is also one to be highly commended. 

To have survived the pains and perils of a hundred 
years of editing and re-editing, good, bad, and indifferent, 
is perhaps one of the surest proofs that Walton has achieved 
immortality. With all the erudition and learned annota- 
tions with which these many editors have surrounded and 
obscured his text, the pure gold still shines through the 
dross with which it is encumbered. For the charm of 
Walton is peculiarly his own. It is the charm of simplic- 
ity, as artless indeed and as simple as ''Robinson Crusoe" 
or "The Pilgrim's Progress." Of art there is absolutely 
none in his pellucid pages. He leads us through English 
meadows, by the side of English streams, and is as artless, 
as charming, and as true to nature as are the simple pastoral 
scenes which he describes, and from which he drew his inspi- 
ration. 

Charles Lamb, writing to Coleridge, October 28, 1796, 
says: 
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"Among all your quaint readings, did you ever light upon 'Walton's 
Com pleat Angler ' ? I asked you the question once before. It breathes 
the very spirit of innocence, purity, and simplicity of heart; there are 
many choice old verses interspersed in it; it would sweeten a man's 
temper at any time to read it; it would christianize every discordant, 
angry passion; pray make yourself acquainted with it" 

A hundred years have passed since Lamb wrote these 
words and the charm of Walton still endures. "Age can- 
not wither him nor custom stale his infinite variety.'* And 
the benediction of his closing lines still rests with loving 
tenderness ''upon all that are lovers of virtue; and dare 
trust in his providence, and be quiet, and go a-angling. ' ' 
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DELIVERED AT A MEETING OF THE CHICAGO BAR IN MEMORY OF 

GEORGE C. CAMPBELL, JUNK I3, 1885 

Note.— This address is one of a series in which Mr. High paid just 
and discriminating tribute to several of his professional brethren who 
passed on before. It indicates his close fellowship with the choicest 
spirits of the Chicago bar. £. B. S. 
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Again, as so often during recent years, the bar of this 
city is called to mourn the loss of one of its leaders, and 
to offer that just tribute which is due from his associates to 
one who had long maintained honorable and conspicuous 
place in his profession. It was my privilege to be drawn 
into relations of more than ordinary professional and per- 
sonal intimacy with George C. Campbell. I had first 
learned by experience, as so many of us had learned when 
opposed to him, to appreciate his matchless skill in the 
conduct of a hard-fought cause. And when the fortunes 
of litigation caused us to be associated, I had shared, as so 
many of us had shared, the full benefit of his leadership, 
and had learned to rely with just confidence upon his wise 
counsel. But in years of professional intercourse, much as 
I had learned to admire him as a lawyer, I had seen but 
glimpses of the real depth and tenderness of his nature. 
For, to those who knew him only professionally, while no 
man at the bar was more chivalrously fair and courteous in 
the conduct of a cause, there was an apparent reserve about 
him, which seemed to conceal the inner and kindlier side 
of his nature. 

But it was my fortune afterward to spend many vaca- 
tion days with him, in that restiul companionship which can 
nowhere be so well enjoyed as by the banks of some quiet 
river or under the shadows of the solemn forest. In the 
fellowship and kinship thus engendered, I came to know 
more perfectly than ever before, the depth and tenderness 
of the manly heart that beat within him. I leave to others 
to tell the story of his brilliant career at the bar, which he 
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so long adorned. The tribute Which I bring to his grave, 
is less to the memory of the lawyer who has dropped from 
our ranks, than to the recollection of the friend whose face 
we shall see no more. 

Perhaps the real strength and tenderness of his nature 
were never more apparent than during the long sickness 
which resulted in his death. As the weeks lengthened into 
months, and the months into years, his hopeful courage 
seemed never to abate, and his thoughtful consideration for 
the welfare of those around him seemed even more marked 
than when he had been in perfect health. It was pitiful to 
watch the heroic struggle for life, prolonged through all 
those patient months and years when the worn and wasted 
body seemed too frail longer to contain the brave spirit 
within. But through it all, and to the very last, he main- 
tained the same hopeful and helpful fortitude. 

Throughout his sickness he was permitted, under medi- 
cal advice, to interest himself to some extent, in professional 
and business matters as a means of diversion from his 
malady, and to the last hours of his life his mind retained 
its wonted vigor. The wasting forces of nature day by day 
grew weaker, but the brilliant intellect remained undimmed. 
Only the day before his death, and while lying upon the 
bed from which he was never again to rise, he dictated a 
long and important legal opinion, which he sent to me for 
concurrence. As I read the pages fresh from his hand, the 
very last act of his busy professional career, I could see no 
trace of abatement from the best work of his most vigorous 
days. 

In the earlier period of his long sickness he loved to 
recall his past professional triumphs, and to fight over his 
contest at the bar with as keen a zest in recollection as he 
had formerly enjoyed in reality. But as the end drew near 
his thoughts seemed to dwell more lovingly upon the sports 
of the river and of the forest, and he loved to recall the 
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pleasures of past vacations with a few chosen friends, and 
to plan with eager anticipation for their repetition in the 
future. Perhaps even then some glimpse of that last long 
vacation to which he was hastening may have dawned upon 
his quickening sight, and |ie may have seen with clearer 
vision than we, that the epd was near. But he made no 
complaint; he uttered no word of fear. Standing through 
all those weary months at the very threshold of the grave, 
and with his life held by so frail a tenure that it seemed 
likely at any hour to be sundered, he approached the 
end with the consciousness that for him all was well. 
Behind him was the record of a pure and manly life. He 
had fought a good fight. He had wronged no man. 
He had nobly discharged every duty imposed by his call- 
ing. He had been loyal to every tie which bound him to 
family and friends. Well might he approach the solemn 
mystery which veils the future with the assurance that for 
him all was well. 

And yet life was never dearer to him than when, day by 
day, he felt his frail hold upon it grow still more frail as 
the end approached. Stricken down in the very prime of 
his professional career; with an assured place fairly won 
and honorably maintained in the front of his calling; with the 
conscious strength which came from past successes, bring- 
ing with it the confident assurance of more brilliant achieve- 
ments yet to come; with the teeming future stretching 
before him filled with promise and bright with hope; and 
above all and most prized of all, with the sweet home ties 
which centered around his devoted wife and fair young 
daughters, surely life to him was very dear. Into the 
sacred grief of that stricken home we may not enter. But 
when time shall have softened theirs as it softens all sor- 
rows, they may love to think, with a tender pride, of the 
honorable place which the dead husband and father had 
won in the profession of his choice. 



2^6 - A MEMORIAL ADDRESS 

We who take up the work which he laid down, may do 
well to treasure the memory of such a life. But when all 
has been said that can truthfully be said of his attainments 
as a lawyer, still with those who knew him best, the per- 
sonal far outweighs the professional loss. And, groping 
blindly through the awful mystery of death, we challenge 
its justice less because of the brilliant professional career 
which it has terminated, than because of the human ties 
which it has forever sundered. 

" Nor blame I death, because he bare 
The use of virtue out of earth; 
I know transplanted human worth 
Will bloom to profit, otherwhere. 

For this alone on death I wreak 
The grief that gamers in my heart; 
He put our lives so far apart 
We cannot hear each other speak.'* 
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DELIVERED AT A MEETING OF THE CHICAGO BAR IN MEMORY OF 

LEONARD SWETT, DECEMBER I, 1889 

Note. — ^This address further illustrates Mr. High's fine appreciation 
of the qualities of his professional associates. He was, shortly before 
the latter's death, associated as junior counsel with Mr. Swett in the 
hard-fought litigation over the property of the old Chicago University. 
They were also associated in other important litigation. Mr. Swett will 
long be remembered as a lawyer and as the friend and supporter of 
Abraham Lincoln. ^ £. B. S. 
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In the death of Leonard Swett, his comrades of the bar 
mourn the loss of a distinguished leader. He was born in 
the village of Turner, Oxford County, Maine, August 1 1 , 
1825. He was educated at North Yarmouth Academy, and 
at Waterville College, Maine. He studied law two years 
in the city of Pqrtland, in his native state, after which he 
spent a year traveling in the Southern states. In 1847 ^^ 
enlisted and served as a private soldier in the war with 
Mexico. At the close of the war, in 1848, he settled at 
Bloomington, Illinois, where he continued his professional 
studies, and was admitted to the bar in 1849. ^^ prac- 
ticed his profession at Bloomington until 1865, when he 
removed to Chicago, where he continued in practice until 
his death, which occurred June 8, 1889. 

Within these brief lines, which constitute the chronology 
of his life, lies the story of an eventful career. Measured 
by the highest professional standards, that career was fully 
rounded and complete. He was bred to the profession 
among an older school of lawyers, who made the early bar 
of Illinois the peer of any in the union. Of these he was 
one of the last surviving members. He rode his first circuit 
and tried his first cause when the Illinois bar counted among 
its leaders such names as Lincoln, Baker, Stephen T. Logan, 
Butterfield, Linder, and Stuart, all of whom he survived. 
The jurisprudence of the state was still in its formative 
period. The published reports were few in number, and 
cases were tried upon principle rather than precedent. 
Trained to the profession in so severe a school, while he 
was not a technical lawyer in the subtler learning of the 
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books, he possessed the rarer faculty which sought in every 
litigation a central and underlying principle upon which the 
controversy turned, and upon this principle he fought the 
fight to the end. Thus equipped, with rare powers of 
generalization, with a keen and incisive logic, with a copi- 
ous and forcible diction, with a commanding presence, and 
with unsurpassed powers of persuasion, he was an intellec- 
tual gladiator fitted for any forum. 

As an advocate he won his most enduring fame, and as 
such he will be best remembered. It is something more 
than the mere extravagance of post-mortem eulogy — it is 
the simple truth — ^to say that as an advocate he was the 
peer of any lawyer of the Northwest. He lacked, perhaps, 
some of the special qualities upon which the reputations of 
his greatest contemporaries rest. He had not the brilliant 
wit of Storrs, the fervid speech of Carpenter, or the mellif- 
luous diction of IngersoU. But, in a certain magnetic 
personality, in an earnest and impressive power of persua- 
sion, and in the rare art of causing his hearers to see as he 
saw, to think as he thought, and to feel as he felt, he was 
unsurpassed by any lawyer of his time. 

The distinctive feature of his advocacy, which was at 
once its inspiration and its coign of vantage, was its abso- 
lute sincerity. There breathed through every argument an 
air of intense conviction, born of a supreme faith in his 
client and in his cause. Art there was, but it was the art 
which conceals art. From the moment the jury were im- 
paneled until they retired to consider of their verdict, every 
spoken word, every conscious or unconscious gesture was 
directed to the paramount end of winning a verdict. That 
was the supreme goal toward which he bent every one of 
the marvelous faculties with which he was so richly en- 
dowed. With him a court-room was something more than 
a mere tawdry stage, with tinsel trappings, for theatrical 
declamation. It was the highest species of forum which 
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our civilization has devised, in which earnest men might 
contend for the vindication of character, or for the triumph 
of justice. Into this arena he came with lance in poise, 
like some knight of old, ready to do battle for his cause. 
But no applause of listening multitudes could tempt him 
from the supreme issue to which he addressed himself. 
Self was forgotten. And thus it was that we who sat under 
the spell of his eloquence, judges and jurors, associates and 
opponents, saw before us something more than a mere hired 
advocate. We saw a man of splendid presence, of magnetic 
voice, which could cover the whole range of pathos and 
persuasion, of simple Saxon speech, sturdy and massive as 
the form of him who spoke, and behind all and inspiring 
all was the constant sense of a supreme conviction of the 
righteousness of his cause, which dominated all other facul- 
ties, and made the crowning glory of the great advocate 
that he was. 

And with what conspicuous loyalty he devoted every 
energy to the service of his client! Frequently retained in 
causes of public moment, he was often compelled to endure 
the unjust criticisms of a hostile press, arrayed against the 
interests which it was his fortune to represent. But he had 
schooled himself to that hardest of lessons, to stand firm in 
the trying hour, and when he had done all to stand. And 
no criticism, however violent or bitter, ever for one moment 
caused him to swerve from his professional duty, or to 
render less than the full measure of loyal devotion which 
was due to the client whose cause he had espoused. 

Little wonder that one so richly dowered by nature, and 
bred to the profession in such a school, should have attained 
that acknowledged leadership at the bar which he won and 
held for a score of years. How fairly it was won, and how 
modestly borne, his brethren assembled here to-day best 
know. Nor was any professional victory of that long and 
brilliant career ever stained with the suspicion of dishonor- 
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able motives or of unprofessional practices. With what 
splendid scorn he despised the arts of legal jugglery which 
too often disgrace our calling! With him no professional 
victory was worth the winning unless honorably won. 

To have been his associate in a hard-fought litigation 
was a delightful experience, long to be remembered. Tire- 
less in preparation, quick to accept any suggestion, always 
cautious, alert, and watchful, and in the heat and strain of 
the actual contest cool, possessed, fertile in resources, and 
inspiring his associates with the same confidence which he 
felt in the result, his presence was a tower of strength to 
those with whom he shared the fortunes of any litigation. 
And if success crowned his efforts, how modestly was the 
victory borne! Claiming nothing for himself, he yielded 
always to his associates too large a measure of credit for 
the result to which his own efforts had so much contributed. 
Too great by nature for the petty jealousies which some- 
times mar a successful career, no man in the profession was 
more quick to recognize or more prompt to commend the 
successful efforts of a comrade. 

To those who knew him only in the court-room, but 
half his real character was revealed. Beneath the apparent 
reserve which sometimes marked his outward intercourse 
with his fellows, there was a depth of tenderness seldom 
revealed to the world. How deep and tender was that 
nature only the sorrowing widow and stricken son may fully 
know. But to those whose fortune it was to share his per- 
sonal friendship, the memory of the man will survive when 
the story of his professional career shall be dimmed with 
that oblivion which all too soon shrouds the fame of even 
the most successful lawyer. 

As we laid him at rest on that June afternoon, of all the 
tender and truthful words which were spoken, that which I 
like best to remember is the just tribute to his memory, 
that there was no room in his g^eat heart for an unkind 
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word or thought of his professional brethren. Living, as 
is the common lot of our profession, in an atmosphere of 
constant contention, he bore himself always with malice 
toward none, with charity for all. And through ten years 
of intimate personal and professional association, extending 
to the day of his death, I never heard him utter an unkind 
word of a brother lawyer. 

He died in almost the full meridian of his strength, and 
while age had scarcely dimmed his intellectual vigor. He 
died, as most of us might wish to die, in harness, with his 
armor girt about him. We who take up the work which 
he laid down may tell with just and lasting pride the story 
of his forensic career; and yet the memory which shall 
longest survive is that of the friend whose face we shall see 
no more. The highest measure of success which may be 
the just reward of human ambition, the most brilliant pro- 
fessional career — these are transitory as the sands of the 
ocean. But the innocence and purity of childhood, the 
love and trust of woman, the strength and friendship and 
tenderness of man — these are the eternal verities which 
'abide and endure. 
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